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Answers for Illinoise 
[By E. N. Powe .t.] 


[Nore.—I have received from Cuartes Gitman answers to all these queries except 
two; for the State of Illinois, I have published those of Mr. Powell because all the 
queries are answered, and the residue from Mr Gilman has not been received.—Ep. | 


Question 1. Are aliens permitted, in your State, to hold real estate ? 

Answer. Qur statutory provisions are as follows: “All foreigners, 
whether aliens, denizens, or naturalized citizens, may take and hold 
real and personal estate in this State, either by purchase or descent, 
and alienate and transmit the same to their heirs or assigns, whether 
such heirs or assigns be citizens of the United States or not, in the 
same manner as natural born citizens of the United States, or of this 
State may or can do;and the children, or next of kin of any such per- 
son dying intestate, and leaving estate either real or personal, in this 
State, whether such children or kindred be citizens of the United 
States or not, shall be deemed and taken to come within the rule 
of descents herein before described, and shall inherit such estate ac- 
cordingly, saving to the widow of such alien, denizen, or naturalized 
citizen, in all cases, such dower, provisions, and privileges as is, or 
may be allowed by law in other cases.” 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote? 

A. Our constitutional provision is as follows: “In all elections all 
white male inhabitants above the age of twenty-one years, having re- 
sided in the State ‘six months next preceding the election shall enjoy 
the right of an elector.” Under this clause of the constitution it has 
been decided by our Supreme Court, (see 2 Scam. 377) that all inhab- 
itants of the State, whether native born or naturalized citizens, or 
aliens who have resided in the State for six months immediately pre- 
ceding the election, are —" to vote. Prior to this decision, there 
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had been no express statutory provision, declaring that aliens should 
enjoy the privileges ofan elector, But by an act of the legislature of 
Illinois in 1841, it is declared “that hereafter, at any election held in 
this State, all white male inhabitants above the age of twenty-one 
years, and having resided in this State six months next preceding such 
election, shall enjoy the right of an elector, whether such elector has 
been naturalized or not.” So it will be perceived that the qualifica- 
tion of an elector in Illinois, is, that he be white, and an inhabitant or 
mnt (used synonymously) of the State six months preceding the 
election. 

Q. 3. Isthe age of majority the same for males and females, and what 
is it? 

A. The age of majority in Illinois is twenty-one years; and for all 
legal proceedings is the same as to males and females. Females can 
on!y be bound as apprentices till they arrive at the age of eighteen 
years; and guardians can only lease their real estate till they are 
eighteen. The reason of this last is no doubt to avoid a conflict with 
another provision of the law, which allows a female over the age of 
eighteen, being a resident of this State, to join with her husband in the 
sale of real estate. But a feme sole under the age of twenty-one years 
can not convey real estate in this State. Nor cana feme covert, 
not being a resident of this State,even join with her husband in the 
conveyance of her real estate. This statute is exclusively confined to 
residents of the State. 

Q. 4. What are the requisites of a valid marriage ? 

A. Males over the age of seventeen years, and females over the 
age of fourteen, may be joined in marriage. All persons belonging 
to any religious society, church, or denomination, may celebrate their 
marriage according to the rules and principles of such religious socie- 
ty. church, or denomination, by causing banns to be published for two 
weeks previous to their marriage, in the church to which one or both 
belong. A certificate of such marriage has to be signed by the min- 
ister if there be one, and if not, by the clerk of such religious society, 
and registered in the office of the clerk of the county commissioners’ 
court, of the county where the marriage was celebrated. But the 
most usual way of celebrating marriages in this State, is to obtain a 
license from the clerk of the county commissioners’ court, which au- 
thorizes any regular minister of the gospel, authorized to marry by 
the church or society to which he belongs, any justice of the supreme 
court, Judge of any inferior court, or justice of the peace, to join the 
parties in marriage; the person who performs the ceremony being re- 
quired within a certain time to return the license with a certificate of 
the marriage to the clerk who issued the same. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. Our statutory provision is as follows: “That whenever a mar- 
riage has been, or hereafter may be contracted and solemnized be- 
tween any two persons, and it shall be adjudged in the manner here- 
inafter provided, that either party, at the time of such marriage was 
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and continues to be naturally impotent, or that he or she had a wife 
or husband living at the time of such marriage, or that either party 
commitied adultery subsequently to the marriage, or wilfully deserts 
or absents himself or herself from the husband or wife, without rea- 
sonable cause, ‘for the space of two years, and for extreme and re- 
peated cruelty, or habitual drunkenness for the space of two years, in 
every such case it shall be Jawful for the injured party to obtain a di- 
vorce and dissolution of such marriage contract. But no such divorce 
shall in anywise affect the legitimacy of the children of such mar- 
riage, except in cases where the marriage shall be declared void on 
the ground of prior marriage.” The Circuit Court, sitting as a court 
in chancery, has exclusive jurisdiction, in all cases of divorce, subject 
to appeal or writ of error tothe Supreme Court as in other cases. 
The legislature has in some few instances assumed the power to grant 
divorces. But divorces are granted in this state with such wonderful 
facility, that these high functionaries are seldom called upon to dis- 
pense their blessings. There is another statutory provision upon the 
subject, which has as yet received no judicial construction by our Su- 
preme Court; but which, if construed as some contend, would leave it 
altogether in the breast of the judge to grant a divorce for any other 
cause than those specified in the preceding extract. This law is as 
follows: “That in addition to the causes already provided by law for 
divorces from the bonds of matrimony, courts of chancery in this State 
shall have full power and authority to hear and determine all causes 
for a divorce, not provided for by any law of this State. The same 
rule of proceeding shall be had as in other cases in chancery, and up- 
on hearing the bill, or bill and answer, and proofs and exhibits, if the 
court shall be satisfied of the expediency of decreecing a dissolution of 
the bonds of matrimony, they shall have power to do so, and to make 
such order with regard to the cost as they may deem right, and also 
to make such order with regard to the children (if any) and the right 
of alimony as they may think proper.” Although this does seem to 
give unlimited discretion to the judge, yet some contend that the legis- 
lature never could have so intended; but merely meant to give, in ad- 
dition to the causes already particularly specified, a discretion to grant 
divorces for such other causes, as by the common law or cannon law, 
were deemed sufficient to allow a divorce a mensa et thoro. Siill it is 
thought by many, and I confess with much reason, from the words of 
the statute, that it was intended to be unlimited, any further than the 
exercise of a sound discretion in the judge. When a divorce is grant- 
edin this State for any cause whatever, it is a vinculo matrimonit, 
which is the only kind of divorce known to our laws. And there is 
no statutory inhibition as to either of the parties marrying again; and 
some two or three cases have come under my notice, where the party 
sueing for a divorce was married a few hours after the decree had 
been signed by the Judge. ; 

Q. 6. Are foreign corporations permitted to establish agencies in your 
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A. Our constitutional provision is, “That there shall be no other 
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banks or monied institutions in this State, but those already provided 
by law, except a State Bank and its branches, which may be estab- 
lished and regulated by the General Assembly of this State, as they 
may think proper.” ‘This clause in the constitution would seem to 
exclude the agencies of foreign banking corporations. But there is 
no constitutional or statutory inhibitions as to agencies of other foreign 
corporations. 

Q. 7. Have you a law for limited partnerships ? and what are its lead- 
ing features ? 

A. There is no Jaw in this State allowing limited partnerships. 
Such an act has been several times presented to the consideration of 
the legislature, but it has always been defeated; upon what grounds I 
am unable to say. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. Upon all contracts where no rate of interest is specified, six per 
cent. is the legal rate established. But the parties may agree upon 
any amount of interest, not exceeding the rate of twelve per cent. per 
annum. ‘The consequence resulting from contracting for a higher rate 
of interest than is allowed by law, is a forfeiture of three times the 
amount of the whole interest reserved, discounted, or taken; but it 
docs not make the agreement void. And it has been decided by our 
Supreme Court, in the case of Conkling v. Underhill, (3 Scam. 388) 
that usury cannot be set up as a defence against a note in the hands 
of a bona fide assignee. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? ' 

A. Our constitutional provision is as follows: ‘No person shall be 
imprisoned for debt, unless upon refusal to deliver up his estate for 
the benefit of his creditors, in such manner as shall be prescribed by 
law, or in cases where there is strong presumption of fraud.” Our 
statute provides, that where a judgment debtor shall refuse to surrend- 
er his property to satisfy the judgment rendered against him, when 
demanded by the officer having the execution, the plaintiff may have 
a capias ad satisfaciendum upon the proper affidavit being made. It 
also provides for the issuing of a capias ad satisfaciendum, upon affida- 
vit charging the judgment debtor with a fraudulent concealment or 
transfer of property. When the party is arrested upon such writ, our 
act for the relief of insolvent debtors provides two ways for his release: 
First, by delivering up all his property and taking the benefit of the 
insolvent act. And secondly, by going before the Judge of Probate, 
{who hears and determines all applications fora discharge under the in- 
solvent laws,) and demanding a jury of seven householders to try the 
fact of fraud or refusal to surrender, as the case may be. In the first 
instance, the debtor is to make out a complete schedule of all his real 
and personal estate of every kind and description, and a complete ac- 
count of all debts owing by him at the time; which schedule has to be 
subscribed and sworn to. On hearing the petition with such testimo- 
ny as either the debtor or creditor may produce, if the Judge of Pro- 
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bate shall be satisfied that the proceedings of the applicant are fair 
and honest, he shall appoint an assignee, and give the debtor a full 
discharge from arrest; which discharge exempts the debtor from ar- 
rest on account of any debt named in his schedule. Where the party 
arrested demands a jury to try the fact of refusal or fraud with which 
he may be charged in the affidavit, and the jury find in his favor, he is 
forthwith discharged from arrest; but if the jury find him guilty of re- 
fusal or fraud, then he is bound to make out a complete schedule, as 
before stated, or go to prison. One more remark on this head will 
serve as an answer to your tenth inquiry, viz: 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? 

A. A person arrested on any-mesne process, may go before the judge 
of Probate, and be discharged in the manner ‘first above stated. Some 
indeed have supposed that under our laws a person arrested on mesne 
process, would have a right to demand a trial by jury in the manner 
prescribed in cases of arrest on final process. But this seems to me 
to be atoo liberal construction of our laws. Laws are or should be 
made as well for the creditor as for the debtor; and this construction 
would be opening a wide door for fraud. 

Q. 11. What are the damages on protested bills of exchange ? 

, A. This can be seen by the following statutory provision which 
contains al] the law we have, in this State, on the subject of bills of 
exchange: “That when any foreign bills of exchange, which may be 
drawn for any sum of money, expressed that the value has been receiv- 
ed, shall be duly presented for acceptance or payment, and protested 
for non-acceptance or non-payment, the drawer or endorser thereof, 
due notice being given of such non-acceptance or non-payment, shall 
pay said bill, with legal interest, from the time such bill ought to have 
been paid until paid, and ten per cent. damages, in addition, together 
with the cost and charges of protest. If any bill of exchange drawn up- 
on any person or body politic or corporate, out of this State, but within 
the United States, or their territories, for the payment of money, and 
expressed to be for value received, shall be duly presented for accept 
ance or payment, the drawer or endorser thereof, due notice being 
given of such non-acceptance or non-payment, shall pay said bill, 
withl egal interest from the time such bill ought to have been paid 
until paid, and 5 per cent. damages in addition, together with cost and 
charges of protest.” 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. We have no general law on the subject of insurance in this State. 
Our legislature, however, has incorporated a number of insurance 
companies. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars? 

A. So far as bills of exchange are concerned, the lex mercatoria has 
undergone no change. But in regard to promissory notes, the law 
has been completely changed in this particular. ‘That in order to 
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charge the indorser of a promissory note, no demand and notice is ne- 
cessary. But the indorsee is bound to use due diligence, by the pros- 
ecution of a suit against the maker, unless the institution of a suit 
would have been unavailing, or the maker had absconded, or left the 
State. On this head it has been decided by our Supreme Court that 
due diligence by the prosecution of a suit against the maker, does not 
end when the judgment is rendered; but that execution must be issued 
thereon, and be returned nulla bona. In short, that the endorsee 
must use al] the meansin his power to make the money. But the en- 
dorsee is not required to cause a capias ad satisfaciendum to be issued. 
The language of the statute is, “the institution and prosecution of a 
suit.” Our court has decided that the suit must be instituted at the 
first term of the court after the note becomes due; and there can be 
no doubt but the assignee would be bound to cause execution to be 
issued at the earliest practical moment in order to charge the assign- 
or. A note made payable to A. B. or bearer, cannot be sued, in the 
name of the holder, as the bearer; but in order to enable any other 
than the payee of the note to sue the maker, it must be assigned by 
endorsement on the back of the note itself. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. Our attachment law provides that where the plaintiff or his 
agent shall make oath to the clerk of the circuit court of any county, 
that his or her debtor is about to depart this State, or has departed, 
with the intention of having his effects and personal estate removed 
without the limits of the State; or that he stands in defiance of an of- 
ficer authorized to arrest him on civil process, so that the ordinary 
process cannot be served upon such debtor; and shall also make oath 
that such debtor is indebted to such creditor in a sum exceeding twen- 
ty dollars, specifying the nature and amount of indebtedness; the clerk 
shall issue a writ of attachment commanding the sheriff to attach the 

roperty of said debtor, of what nature soever, to satisfy the debt.— 

he law also provides for the summoning of persons indebted to the 
attachment debtor as garnishees. Also, that when any person shall 
be an inhabitant of any state, territory, or country, without the limits 
of the United States, so that he cannot be personally served with 
process, and shall be indebted to any person a resident of this State, 
and having any real or personal estate in this State, an attachment 
can issue upon the proper affidavit being made. Before any attach- 
ment can issue the plaintiff has to give bond, with good security, in 
double the amount sworn to be due, conditioned to prosecute his suit 
to effect, and pay all cost in case of failure, and such damages as 
shall be awarded against the plaintiffin any suit which may be brought 
by the debtor against the plaintiff, for wrongfully suing out the at- 
tachment. Upon the return of the writ attaching property, or serv- 
ing the writ upon any person as garnishee, the clerk is to cause ad- 
vertisement to be made for four weeks. If the defendant appears and 
pleads, and puts in sufficient bail, the property attached is liberated, 
and the garnishee discharged. If no appearance be entered judg- 
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ment is rendered and the property attached ordered to be sold. A 
special fieri facias issues, and nothing but the attached property can 
be sold; and the judgment does not operate as a lien upon any other 
property. But if the party appears to the action, which he may do 
without giving bail (but the property in such case remains in the cus- 
tody of the law,) the judgment then becomes as any other judgment, 
and operates as though a capias ad satisfaciendum had been issued.— 
Where more than one attachment shall have been issued, and made 
returnable to the same term of court, against the same individual; or 
where a judgment ina civil action shall be rendered at the same 
term; the parties take their pro rata share of the proceeds of the prop- 
erty attached. 

We have also an attachment act relating to boats and vessels of all 
descriptions, built, repaired, or equipped, or running upon any of the 
navigable waters within the jurisdiction of this State, which makes 
them liable for all debts contracted by the owner, master, supercargo, 
or consignee, on account of all work done, supplies or materials fur- 
nished, by mechanics, tradesmen, and others, on account of, or to- 
wards the building, repairing, fitting, furnishing, or equipping such 
boats or vessels, their engine, machinery, sails, rigging, tackle, appa- 
rel, or furniture; and such debts have the preference of all other 
debts, except the wages of mariners and others employed in the ser- 
vice of the boat, which shall first be paid. Upon affidavit being made, 
the clerk of the circuit court issues a writ of attachment against the 
boat. The suit may be brought against the owners, if known; if not, 
then against the boat, by her name or description only. Bond and 
security must be given to the defendants as required in the other acts 
above referred to; but in case the suit should be brought against the 
boat by its name, then the bond is to be given to the people of the 
State of Illinois, for the use of the owner. In order to have an at- 
tachment in such cases, the supplies, materials, or work done, &c. 
must have been done while the boat was running upon the navigable 
waters within the jurisdiction of this State, and the affidavits must so 
state. Upon returnof the attachment by the sheriff, the like pro- 
ceedings are had as the general act above stated provides. When a 
boat or vessel is attached, the owner, master, supercargo, or con- 
signee, of such boat or vessel, may at any time before final judgment, 
give bond to the plaintiff, with security to be approved by the clerk 
of the court or by the judge in term time, in double the amount of the 
demand sued for, and a sufficiency to pay the cost; and when such bond 
shall be given the boat or vessel is released, but shall still be liable to 
be seized and sold on any execution issued upon the judgment render- 
ed against the boat or owners, upon a judgment at any time rendered 
on the bond given to obtain her release. There is nothing in this act 
limiting the time that suit must be brought so as to enforce the lien, as 
in Missouri. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
land in your State, and will a deed made elsewhere, without these requis- 
ites, be good ? 
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A. Livery of seizin is in no case necessary for the conveyance of 
real property in this State. But every deed, mortgage, or other con- 
veyance in writing, signed and sealed by the party making it, (the ma- 
ker being of full age, sound mind, dis-covert, at large, and notin du- 
ress,) shall be sufficient, without livery of seizin, for the giving, grant- 
ing, selling, mortgaging, &c. of any land in this State. The simplest 
form of a deed imaginable, containing the words “grant, bargain, sell,” 
would be a good deed for the conveyance of land situate in this State, 
and I cannot conceive of a deed being made elsewhere but would be 
valid here. It is true, if in Ohio, for example, the law should require 
one seal to a deed, a deed thus made would not be good here. There 
is no law in this State prescribing any special form of a deed, or de- 
claring a deed made according to the law elsewhere, valid. But a 
deed made in the usual form, signed and sealed by the grantor, would 
be a good deed wherever made. ‘The only difficulty in this State, 
in regard to deeds executed out of the State, is as to the manner of 
their execution, so as to entitle them to be recorded and make them 
evidence. Deeds may be acknowledged or proved before the follow- 
ing named officers, to wit: any Judge of the Supreme or District 
Court of the United States, any Commissioner to take the acknowl- 
edgment of deeds, any Judge of the Supreme, Superior, or Circuit 
Court of any of the United States or their territories, any Clerk of a 
Court of Record, Mayor of a city, or Notary Public; but when such 
acknowledgment or proof shall be made before a Clerk, Mayor or No« 
tary Public, it shall be certified by such officer under his seal of of 
fice. Such proof and acknowledgment may be made before a Justice 
of the Peace; but if such Justice reside out of this State, then it must 
be certified by the proper clerk, that the person before whom the 
proof or acknowledgment was taken, was a Justice of the Peace at 
the time of making the same. But the greatest difficulty in deeds 
made out of this State, is as to the manner in which this proof or ac- 
knowledgment is certified. Our law requires the person taking the 
acknowledgment or proof of a deed, to certify that the person who 
executes the deed is personally known to him to be the real person 
whose name is subscribed to such deed, and that he acknowledged 
that he executed the same freely and voluntarily, for the uses and pur- 
poses therein mentioned, If a wife be joined with her husband in 
the deed, the officer must personally know her to be the person who 
subscribed; must make her acquainted with the contents of the deed; 
must examine her separate and apart from her husband, whether she 
acted voluntarily, freely, and without compulsion of her husband; and 
must state all these facts fully in his certificate. A deed executed in 
this manner would be entitled to be entered on record, and would be 
received in evidence, without further proof, in any court in this State. 
A great majority of the deeds executed out of the State, are not exe- 
cuted in a way to entitle them to be read in evidence without further 
proof. To obviate this, the Legislature, by an act passed 1841, have 
declared, “that all deeds, mortgages, &c. concerning lands situate in 
this State, which have been or may hereafter be made and executed 
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without this State, and within the United States, and which may here- 
after be acknowledged or proved, in conformity with the laws and usa- 
ges of the State, Territory, or District, in which any of such conveyan- 
ces shall be made, shal] be effectual and valid in law, as though the 
acknowledgment or proof had been made in conformity with the laws 
of this State; provided, the clerk of any court of record within such 
State, Territory, or District, shall, under his hand and seal of such 
court, certify that such instrument is acknowledged or proved in con- 
formity with the law of the State, Territory, or District, in which it is 
so acknowledged or proven.” 

Q. 16. Please answer a similar question with respect to a will? 

A. All persons above the age of twenty-one years, if males, or 
eighteen years, if females, when not married, and being of sound mind 
and memory, have power to devise their estate both real and personal. 
And all persons of the age of seventeen years, married women ex- 
cepted, have power to dispose of their personal estate by will. And 
women may dispose of their separate estate, both real and personal, by 
will, as other persons. All wills, or codicils, must be reduced to wri- 
ting, and signed by the testator, or by some one in his presence, and 
by his direction, and attested by two or more credible witnesses.— 
They are not required to be sealed. It is not deemed at all necessa- 
ry to say anything in regard to the mode of proving a will in this 
State, but to give the provisions of the law relating to wills executed 
out of this State devising property in this State. This cannot be bet- 
ter done than by giving the clause of the law itself, which is in these 
words: “All wills, testaments, and codicils, or authenticated copies 
thereof, proven according to the laws of any of the United States, or 
the territories thereof, or of any country out of the limits of the United 
States, and touching or concerning estates within this State, accompa- 
nied with a certificate of the proper officer, that said will, testament, 
codicil or copy, thereof, was duly executed and proved agreeably to 
the laws and usages of that state or country im which the same was 
executed, shall be recorded as aforesaid, and shall be good and avail- 
able in law, in like manner as wills made and executed in this State.” 
Upon the recording of foreign wills, letters testamentary, or of admin- 
istration with the will annexed, will issue as in case of wills executed 
in this State. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to act in your State, in relation to property situated there. 

A. Our law does not allow foreign executors, administrators, or 
guardians to act in this State, in relation to property situated here. 
For example: a foreign executor or administrator could not, as such, 
bring suit to recover a sum due to him in that capacity. Nor could 
he, by virtue of his foreign letters testamentary or of administration, 
have lands sold to pay the debts due by the estate. Nor could a 
guardian sue, or have land sold to educate the ward. But in each 
case, letters testamentary, or of administration, or guardianship, must 
issue under the authority of this State. 
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Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorney’s fees. 

A. We have no prescribed time of study, nor any required amount 
of learning, to entitle a person to be licensed as an attorney in this 
State. Al! that is required is, that the person applying for admission 
to the bar in this State, shall produce to two of the judges of the Su- 

reme Court, a certificate of some court in this State, that he is of 
good moral character; and if he can undergo such an examination as 
shall satisfy two judges that he is qualified to practice law, they license 
him. Persons having a license to practice jaw in any court of record 
within the United States, and producing the above certificate, may be 
admitted without examination. We have no law in this State regu- 
lating attorney’s fees, except the law of necessity. 








Remarks on the case of Lessee of Christian Good v. Elizabeth Zercher, 
12 Ohio Reports, 364. 


[By G. M. Turrze.] 


Few questions have so immediate and important a bearing on the 
interests of property, as that which was involved in the decision of 
the above case. It was a question how far, where the law has made 
valid titles to property to depend on conformity to technical rules in 
acquiring them, it may relieve from the consequences of a variation 
from those rules, when all the partics have intended to pursue them. 
It was a great constitutional question, concerning not only claims of 
immense magnitude which are now ready to be made, but those also, 
which, in the nature of things, must continually spring up, in abund- 
ance, hereafter. It was one, therefore, on the settlement and deter- 
mination of which, depended as well the present title to millions of 
property, as the relation which the administration of law shall sustain 
to that of justice, in all future time. 

This was an action of ejectment, brought by the Lessee of Chris- 
tian Good against Elizabeth Zercher, to recover lands which he 
claimed under a deed made in the year 1828, by the defendant, in 
conjunction with George Zercher, then her husband, but since de- 
ceased. The defendant claimed the lands in her ovn right, and ob- 
jected to the deed on account of an alleged imperfection in the cer- 
tificate of acknowledgment appended to it. Whether the certificate 
was, under the circumstances, sufficient, was the question on which 
the issue appears to have turned. 
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The certificate was in these words: 

“Boardman, April 9, 1828. 

“Personally came before me, George Zercher, who signs and seals 
the within instrument; who acknowledges the same to be his free act 
and deed; also Elizabeth, wife of the said George Zercher, and after 
being examined, separate and apart from her husband, did acknowl- 
edge the same to be her free act and deed. Before me, 

ANDREW BEGGS, 
Justice of the Peace.” 

It seems to have been agreed that the certificate did not show that 
the magistrate taking the acknowledgment made known to the wife 
the contents of the deed, and that in this respect it was insufficient to 
comply with the statute of 1820, under which the deed was executed. 

Tocure these defects the statute of March 9; 1835, was relied on, 
which enacts, in substance, that deeds theretofore executed, in pursu- 
ance of law, by married women, for the conveyance of lands, should 
be received in evidence, notwithstanding the want of that part of the 
certificate relative to the communication of the contents. 

The question thus raised was, as we have already intimated, a con- 
stitutional one simply, and was whether, under the constitution, the 
legislature have the just power to make curative laws which shall op- 
erate to cure defects of this character. The court, in delivering their 
opinion, do indeed express some doubt as to the intention of the le- 
gislature to apply the law to a case such as that before them. They 
say: 

iNow was it the intention of this act to make this deed operative 
to divest Elizabeth Zercher of her land? That act says, ‘any deed 
heretofore executed in pursuance of law, and the officer taking the 
acknowledgment shall not make known the contents, &c. This deed 
was not executed in pursuance of law, but in violation of the very law 
which authorized its execution. We might well suppose that the le- 
gislature did not intend to make valid any deeds which were not exe- 
cuted in pursuance of law, but designed simply to give this act a 
prospective operation.” 

If however, this were supposed to be the true legislative intent, it 
will not be claimed the word “heretofore,” is very happily used to de- 
note the prospective character of the act. 

Nor does the phrase, “executed in pursuance of law” necessarily 
mean a deed completed by the observance of all the formalities re- 
quired by the law, in order that effect may be given to the instru- 
ment as a conveyance. The phrase is often used by elementary wri- 
ters and in the language of courts to denote those acts, by which an 
instrument, intended to convey lands, becomes a deed, in contradis- 
tinction to those additional formalities, by which its character as a 
conveyance is completed. Thus Lane C, J. in the case of Foster’s 
Lessee v. Dennison, 9 Ohio R. 121, says, “The acknowledgment of a 
deed is not a part of the deed itself; it is required by law, either as 
evidence of execution or as authority for registration.” And such a 
sense it has naturally acquired from the fact, that at common law the 
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sealing and delivery is the execution of the deed, orin other words, 
the completion and finishing of it. 

If however, the word “heretofore” means hereafter, and if “execu- 
ted according to law,” means, executed and acknowledged according to 
law, it would still be somewhat difficult to comprehend the precise 
effect of the phrase as used in the law referred to. To say thata 
deed, executed and acknowledged in pursuance of law, should be con- 
sidered valid, notwithstanding the want of a particular form in the 
acknowledgment, would seem little more than to say, a valid deed 
should not be invalid; and not much more consistent when referring 
to future deeds, than when intended for those already executed. In 
short, it was undoubtedly perceived by the court, that the sense hy- 
pothetically put was exactly opposite to that expressed by the clear 
language of the statute, and very naturally therefore the court seem to 
have placed the least possible weight on this view of the case. Judge 
Birchard, indeed, in his dissenting opinion, appears scarcely to have 
been conscious that such an argument was offered, but remarks upon 
the opinion of the majority, as “wholly turning on the validity of the 
act of the legislature, passed March 9, 1835.” 

On their views of the constitutional question, therefore, the court un- 
doubtedly relied. In commenting on the conclusion to which they 
came, the constitutional question, together with their method of ar- 
riving at their conclusion, is a fair subject of consideration. The im- 
portance of the question, independently of the right of every citizen 
freely to discuss all the acts of the public administrators of the law, so 
far as there may be a remedy where there has been a wrong, will, it 
is presumed, be a sufficient justification for any such investigation, 
respectfully but candidly conducted. Should any other be attempted, 
and especially, should any pretend to undervalue that provision of 
our constitution, by which the judiciary are given an especial watch- 
care over it, or should any pretend to look invidiously upon that body 
whenever they may exhibit their readiness, always to protect the con- 
stitution against the encroachments of legislative will,—any of these 
attempts and pretensions would furnish the strongest ground of cen- 
sure upon their authors. It is to be hoped that our judiciary will al- 
ways be prompt to illustrate the dignity of their authority, by stand- 
ing up before the constitution whenever the inconsiderateness of haste, 
the imperfection of one-sided representations, or the violence of fac- 
tion may threaten to impair it. Whether, however, in supposing that 
the just constitutional power of the legislature had been transcended 
in the present case, there is not such an appearance of error as might 
reasonably call for a re-investigation of the question, is another and 
very different matter. 

The opinion of the court is founded on reasoning from general 
principles, and is mostly expressed in the following paragraph: 

“The land belonged to Elizabeth Zercher at the date of the deed. 
The pretended deed, as to her, is a nullity. If the act of 1835 de- 
prives her of the land and gives it to Good, the lessor of the plaintiff, 
it may well be asked, which takes it away, the deed or the act of the 
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legislature? That the deed did not take it away, is admitted. Ifit be 
taken away, then, it must be by the act of the legislature. * * It 
must be perceived, and it cannot be disguised, that if this woman is 
thus to be deprived of her land, it is by the pure, simple, naked, pow- 
er of this act itself.” 

They then comment on the general spirit and design of our insti- 
tutions, as intended to protect every individual in the rights of pro 
erty, and they refer to that constitutional provision which declares that 
all men have the natural, inherent, and inalienable right of acquiring, 
possessing, and protecting property, and with which the present law, 
- the supposed operation of it, is, according to their opinion, in con- 

ict. 

That our government was eminently designed to protect its citizens 
in their natural rights of life, liberty, and property, there is no doubt. 
Nor is there any doubt, that laws plainly tending to a subversion of 
those rights are so repugnant to the general plan of our constitution, 
that their enactment by a legislature, limited as is ours, can give them 
no constitutional validity; nor any doubt, either, that the judiciary 
might, upon a case brought before them, set aside any such laws, as 
unconstitutional, null and void. The constitutional declarations on 
this subject, are but a general expression of what is implied by the 
whole ave of the constitution, and by its leading provisions through- 
out. And the particular provision referred to by the court, is, un- 
doubtedly, the fair expression of a principle which all governments are 
naturally bound to observe; and a conformity to which the whole plan 
of our government was intended to secure. It would be unlooked for 
indeed, if the introduction of this principle into our constitution, be- 
longing as it does to the clearest principles of natural right, should be 
found to furnish authority for the practice of extreme wrong. 

But what is that property which, by the constitution, all have the 
right to acquire, to possess and to protect. Does the constitution 
mean that all have an inviolable right to acquire that which the law 
does consider as property, and to defend and enjoy that which the 


law looks upon in the same light? Or does it declare their right, un- . 


der the civil law to be free in the enjoyment of that which the law of 
nature says, is their property, and the obligation of the civil legisla- 
ture, to observe the dictates of the natural law in this respect? 

In the first place, and in other words, is the term property used in 
a legal and artificial sense, to be determined upon by the criteria 
which the law itself may furnish? If it is, then, so long as the law 
suffers the individual to enjoy what is in the eyes of that law his pro- 
perty, and only allows to be taken from him that which, in its own 
way of regarding the subject, is not his property, it does no violence 
to the constitution. So long as it merely changes its rules of property, 
and its criteria of titles, it takes from no individual that which is his 
own. It allows him to acquire property, and, after he acquires it, al- 
lows him to enjoy it so long as it remains his property. But it does 
not say, nor does the constitution, that the individual shall enjoy that 
which was his property, simply, nor unless it continues to be such. 
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The continuance of the enjoyment is to be commensurate with the 
existence of the property, but no longer. 

In the present case, up to the year 1835, the land in question was, 
it is said,in the eyes of the law, the property of Elizabeth Zercher. 
Upto that time, the law did not interfere with it in any manner in- 
consistent with its character as such, nor allow any others to do so. In 
the year 1835, the legislature undertook to make a regulation by 
which, in the eyes of the law, the land should afterwards be the prop- 
erty of Christian Good. They declare their will to this effect. They 
succeeded, then, in making the regulation to be a Jaw, unless it would, 
when operating as a law, be in conflict with the constitution. But how 
would the regulation, in that case, conflict with the constitution? Not 
by refusing any longer to protect Elizabeth Zercher in the enjoyment 
of the land, because by law, which we are now supposing to be the 
criterion, and of which this regulation would then form a part, the land 
is no longer her property. Not by turning her out of possession and 
putting Christian Good in her place, because, by the same standard, 
itis now the property of the latter, and he is, by the constitution, en- 
titled to the enjoyment of it and to the assistance and protection of 
the law for tiiat purpose. 

But here the enquiry arises, whether, if unrestrained, the legisla- 
ture could not, by the arbitrary and forced change of the rules of pro- 
perty and the regulations of titles, produce just as much mischief and 
be the authors of quite as much injustice, as though they were at lib- 
erty to take from one man that which is confessedly his own, and per- 
mit another to have the enjoyment of it? 

The laws of the land could never be taxed with injustice so long as 
they themselves are the criteria of justice. They could never allow 
one man to enjoy the property of another, so long as they establish 
the standard of property. We might as well talk of the laws of fash- 
ion being unfashionable. We might as well speak of the rules of eti- 
quette being contrary to etiquette. 

But undoubtedly the law might do the rankest injustice if it were 
to change the rules of property at its own pleasure, and fix such a 
standard of titles as its own arbitrary will should direct. Undoubt- 
edly it might. And this fact at once leads us to perceive, that by the 
term property in the constitution, is not meant simply that which the 
civil law should settle to be such, judging of it by its own standard; 
but that which is really property, according to the great and unalter- 
able laws of nature. It supposes that there is an authority greater 
than the civil legislature and above it; whose rules the legislature 
might attempt to contravene, but which it was declared they ought 
to observe; and whose enforcement the whole order of the govern- 
ment, as laid out by the constitution, was intended to secure. 

Indeed the very idea of a restriction imposed on the legislative will 
implies some standard outside of its own code, to which it is intended 
that will shall be conformed. And what is that in the present case 
but the great and fundamental laws’of nature? 

The right referred to, is said in the constitution to be natural, in- 
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herent and inalienable. If it be natural, then the law of nature sup- 
ports it. If it be inherent and inalienable, then the subject of it, 
property, exists before the civil law, independent of it, and where its 
rules and enactments have never reached. 

The constitution simply aflirms the moral capacity of every individ- 
ual to acquire property. As every individual has that capacity, no 
one can justly debar another from obtaining property. It cannot be 
done in the state of society, for the same reason, And because, what- 
ever is obtained in virtue of that capacity, is always property—jus 
proprium—one’s own—the one who acquires it is as truly and fully 
entitled to the enjoyment of it, if he be the humblest individual, as 
though he be seated ona throne, or in the exercise of the highest 
functions in the state. This was the principle which history told the 
framers of our constitution those invested with power had not always 
been disposed to observe, and the disregard of it was that against 
which they intended to secure the citizen. 

Property in the legitimate and natural sense, being thus what the 
constitution intended to protect, the inquiry in the present case is, not 
whether, previous to 1835, the law would have regarded the land in 
question as the property of Elizabeth Zercher, but, in 1835, adopted 
a new rule, whereby it ceased any longer to regard it in that light, 
and came to consider it by a rule which would make it the property 
of Good; but the question is, whether by doing so, the legislature vi- 
olated or attempted to violate any of the laws of property as founded 
in the great and universal rules of natural right. The question is, 
whether by this act they were subverting justice or promoting it, and 
whether they took from the defendant that which was really and 
rightfully her own, or that which was unjustly detained by her, and 
which was rightfully the property of the plaintiff’s lessor? And this, 
with all deference, it seems to me, is the very question which the ma- 
jority of the court have wholly failed to discuss. 

The court indeed say, that acts which transfer no right, can never 
authorize the legislature by law to transfer property. And they 
argue that the defective deed of Elizabeth Zercher in fact transferred 
no right from her to the granice in the deed. But in doing this, they 
merely argue from the manner in which the law would have viewed 
it previous to the act of 1835. They decide concerning the right 
from those criteria of it which they suppose to be furnished in the 
remedies at that time afforded by the law. They represent the right 
as wholly dependent on the law, and the only evidence they give, 
that the right remained in the defendant after the execution of the 
deed is, that as indicated by the remedies, and by certain maxims of 
the law, the right would not by the law have been recognized as 
passing at that time. But whether in that there was justice or in- 
justice they do not undertake to say. 

The true question for discussion being thus so far developed, in what 
precise way it shall be determined is undoubtedly a matter of some 
more difficulty. In the first place, it cannot be denied that all cu- 
rative statutes which act independently of the equities between the 
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parties, must sometimes do that which if attempted directly would be 
deemed an arbitrary stretch of power. They must sometimes have 
the effect to transfer property where there is no equity on the part of 
the transferee; some.imes indeed where the transfer is against equity, 
But the constitutionality of curative laws in general, there is no occa- 
sion to discuss; not only because it is expressly admitted by the court, 
but because the weight of authority in their favor is such, that it is 
presumed the contrary will not soon be maintained. 

Nor need the policy of the present law be now discussed. Wheth- 
er instead of a law making ipso facto valid, a deed otherwise void, it 
would not have been far better to have given the grantee or those 
claiming under him, power to have the deed perfected in a court of 
equity, thus making the assurance of a good title to depend to some 
extent on the equities between the parties, and thus securing to the 
wife all that protection, which it is admitted is expedient for her to 
enjoy, may be a matter of doubt. But it is unnecessary to decide 
that question here. Had that question been the only question raised 
by the argument of the court, these suggestions would not have been 
offered. This also may be remarked, that such a law would undoubt- 
edly be somewhat easier to be defended from constitutional objec- 
tions than the present, but would still be unconstitutional by the opin- 
ion which we are now discussing. 

From what is remarked by the court, it is presumed they would 
consider constitutional, a law dispensing in future with the absolute 
necessity of a certificate, showing that the contents of the deed were 
communicated to the wife by the officer.’ Probably it will not be 
contended, that anything in the nature of the case absolutely pre- 
vents the deed of a married woman from possessing validity, without 
such a certificate, or even without the fact on which it is predicated. 
Had the present law been in its terms directory merely, or had it not 
required that part of the certificate at all, there will be no pretence 
that the deed would not in its present condition have been valid 
enough. If then there be anything in the present case, violating the 
natural right of property, there must be something in these circum- 
stances of it on which the law predicates the transfer of the title essen- 
tially different, so far as natural justice is concerned, from the cases 
just supposed. And the actual state of the law at the time of the 
transaction, independently of the acts, knowledge, and intentions of 
the parties, it is evident, cannot, as between them, have anything to 
do with the justice of what either might claim to have accrued to 
them, by virtue of those circumstances. It could not constitute that 
essential difference to which we have alluded. 

Suppose these deeds to have been executed under each phase of 
the law; that is, both where it does, and where it does not absolutely 
require the certificate to show that the wife was made acquainted with 
the contents of the deed; and suppose each deed to be equally execu- 
ted without such fact appearing from the certificate? 

In the first place it is observable, as a plain matter of fact, that the 
omission of that part of the certificate, leaves not so much room to 
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apprehend unfairness, where the law has absolutely required it, as 
where the law is directory merely, and, though commonly followed, 
sometimes is not. 

For, if those who were ignorant of the law, as great a proportion 
would in the one case as in the other, be prevented from effecting a 
fraud, where misrepresentation or concealment of the contents of the 
deed were necessary for that purpose. Of those who were aware of 
the law, it would be presumed that where the law made the commu- 
nication necessary, none would attempt a fraud which that communi- 
cation if made would cut off; or which, if the communication were not 
made, would be futile. But if the communication were not absolute- 
ly necessary, but directed merely, those officers of the law would be 
sought out who were unaequainted with their duty, and made instru- 
ments of the fraud. ; 

In the second place, it is equa!ly clear, that the parties must have 
supposed they were complying with the law, in the one case, as much 
asin the other. It is inconceivable that the magistrate would make 
such a certificate ifhe did not suppose it sufficient. He might by pos- 
sibility, though not in accordance with what the law supposes, be 
engaged with the other parties to assist in perpetrating the fraud on 
the wife, by concealing from her the true character of the convey- 
ance. But if so, he would undoubtedly certify to what he supposed 
sufficient to answer the law. Nor is it supposable that the grantee 
would take such a deed if he did not believe it sufficient. However 
fraudulent his design he would not rest upon what he believed to be 
entirely futile as a consummation of his fraud. If however, he could 
design so corrupt a fraud, as would induce him to accept a deed 
which he knew to be insufficient, rather than run the risk of making 
known the contents of the deed to the wife; the fact that he did it 
knowing the law, could hardly be said to furnish additional reason 
why the deed should not be allowed to operate. 

These two circumstances of fairness and intention to comply with 
the law, thus concurring quite as much in the one case as in the oth- 
er, the conclusion seems irresistible that, as between the parties, there 
is no injustice in giving the deed as much validity in the one case as 
in the other. 

It will, perhaps, be said that a woman may, by the coercion of her 
husband, or by some undue influence, be induced to execute a deed 
with an intention still to protect herself, and therefore, never lawfully 
to acknowledge it; that supposing the law will not transfer the estate 
unless all its present requisitions are complied with, she may suffer the 
magistrate to certify her consent to the deed, if she perceives he will 
not add that essential part of the certificate respecting the communi- 
cation of the contents; that, at the same time, the transaction could 
not be imputed to her as a fraud; that she could anticipate no new 
rules and regulations on the subject; and that if the deed be after- 
wards declared good, by a law which she could not have anticipated, 
the land will be taken from her without her consent. 

But that such a case should ever happen, where there is no inten- 
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tion on the part of the wife to make a valid deed and part with her 
land, four things must concur and ordinarily a fifth: Ist, that the wife 
will execute the deed while she is aware of the wrong, and is deter- 
mined not to acknowledge the instrument. 2d, that an officer hap- 
pens to be selected who is unacquainted with his duty. 3d, that the 
woman herself shall be aware of the necessity of that part of the cer- 
tificate. 4th, that on seeing the ignorance of the magistrate, she shall 
alter her first intention, and conclude to make the imperfect acknowl- 
edgment: and 5th, that in many cases the grantee who is to receive 
the deed shall be ignorant of the law. Either of these circumstances 
separately considered, is more or lessimprobable; some of them very 
highly so. And when all these improbabilities are multiplied togeth- 
er, and the probability of their concurring, all at one time, arrived at, 
it will be found so extremely small as prudence could hardly dictate 
to us to contemplate; something smaller, if possible, than will be the 
case when, taking the doctrine from the maxims of the courts, it shall 
be generally understood, that fraud cannot be predicated of the acts 
of a married woman in matters concerning her own interest. At 
most it would only furnish the possibility of one of those cases which 
must, or may, occur, under all curative laws concerning conveyances, 

But it is not correct to say that the practising a deception like this 
cannot be imputed as a fraud. The policy of the law, at a particular 
time, may, indeed be such, in view of a married woman’s liability to 
undue influence, as to say that she is never bound to disclose or ex- 
plain what she knows is not understood, and that she is always justi- 
fiable in taking advantage of the ignorance of others. (McFarland v. 
Febiger’s heirs, 70. R. pt. Ist, 194.) But such a principle can, after 
all, be only regarded, as an artificial maxim of legal policy. It can 
only be considered as a technical rule, like that English one which de- 
clares the king can do no wrong: the true bearing of which is only to 
be known by considering the precise extent of its past application in 
the administration of the law. And being a maxim of the law it 
ceases to exist in its former extent, just so soon asa rule of law comes 
in practice in any degree inconsistent with its former prevalence. 

But what is most erroneous in all this, is the assertion that the ap- 
plication of the new rule could never be anticipated. By this, cannot 
be meant mereiy that the actual sagacity which the individual may 
have had, could pot foresee the rule. If so, the objection could have 
no force. It would apply to all those cases where there has actually 
been error of opinion, and where rights have been lost and interests 
have been sacrificed, through an innocent misapprehension of the 
law. 

But the objection musi have reference to that mind which takes a 
complete view of the law, and sees, as well what it is, as what, in ac- 
cordance with its spirit and intention, it may be, and how it should 
operate. And it must assert that the future will of the legislature 
could not be calculated upon in such a complete view of the law. 

The objection must assert that there are no great measures of 
remedial justice lying in abeyance—inactive and dormant from the 
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mere fact that circumstances have not happened, and cases arisen, to 
which they could apply; but always vital with inate efficacy, and 
ready to start forth when the occasion may arrive, justly obedient to 
the legislative or the judicial will, the “arbitrium boni viri,” by which 
they may be invoked. 

To say there are no such principles applicable to such a case as 
this, is to beg the question, as well as to deny the validity of that rea- 
soning which has been adduced on the present occasion. For it is 
the business of all, not to rely on the defects of the law, but to expect 
that the law will always seek to do all the good which it can, without 
unjust hardship to any. 

The objection is, that in the present case the law had not proclaim- 
ed before-hand that it would vindicate the unwary against the conse- 
quences of such an omission as the present. The dictates of natural 
justice are as the voice of an ever sounding herald, continually pro- 
claiming before-hand, what remedies the law will provide against the 
consequences of unintentional non-compliance with those forms, the 
omission of which, when unintentional, ought not to prejudice. 

Of all this there is no more signal instance, than the rise and 
progress of the extraordinary jurisdiction of the court of Chancery. 
It is only by these principles, that the original exercise of those powers 
can be defended from the charge of a gross usurpation on the part of 
the king and his chancellors. Notwithstanding every chancery pro- 
ceeding of the present day, sanctions itself as much by the authority 
of precedent rules as does the action of the courts of law, such was 
not the casein the commencement. The idea of such a court did not 
exist in the original plan of partition after the dissolution of aula regia. 
To the other courts the king delegated all that power of administer- 
ing justice which he was bound to exercise ex debito coronae. (3 Blk. 
Com. 50; 1 Bik. Com. 266, 7; Story’s equity 47 note.) The adminis- 
tration of remedies in the court of Chancery, arose no faster than the 
remedial power of the law, as interpreted by the courts, in the legiti- 
mate exercise of their functions, was found insufficient to meet the 
demands of justice. It was only when plaintiffs found that the law 
was impotent for furnishing the redress they sought, that as a matter of 
grace the king through his chancellors afforded relief. Almost every 
measure of justice, therefore, that was practiced in the Chancery 
court, was, as to all cases existing at the time of its developement, 
entirely retroactive in its operation. 

Had a man refused to contract with another, except on condition, 
that if the agreement was not performed, his disappointment should 
be atoned for by the reception of a penal sum of money from the 
promissor; yet when he had done so, and when upon the breach of 
the contract the courts of law had said the penalty was his, the author- 
ity of the chancellor rose up in his way, and debarred him from re- 
ceiving any more of it than the actual damages he could prove. Had 
a man, as the condition of loaning his money required a condition- 
al title of the borrower’s land, to become absolute on non-payment 
according to stipulation? When he had done so, and the land had 
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become his in accordance with the only condition on which he would 
accommodate the borrower, the chancellor declared it was against 
consceience to pursue such a right, unless the money were somewhat 
adequate to the value of the land; and compelled him still, by the in- 
terference of an unlooked for remedy, to relinquish his claim on the 
reception of the principle and interest. Such was the origin of all 
that branch of our system of jurisprudence which we are accustomed 
to regard as most beautiful of the whole. And although it met with 
frequent opposition from the tribunals of the acknowledged munici- 
pal code, it received support from those who were most affected by it, 
and flourished amidst a people, vigilantly watchful of their rights, and 
nobly jealous of their liberties. 

The argument has so far been conducted as if it were indeed true 
that the decisions of the courts have hitherto regarded married women 
as wholly incapable, except by promises made in some prescribed 
form, of imposing an equitable obligation upon themselves. It is not 
now pretended, that this is not the case, so far as the enforcement of 
a remedy founded on such an obligation, unassisted by any other cir- 
cumstances, is concerned. But courts have long ago held that the 
promise of a married woman may raise such an equitable obligation 
as shall afford a sufficient consideration for a subsequent promise in 
confirmation, (Lee v. Muggeridge 5 Taunt. 36; and Chitty on Con- 
tracts 48—51.) In the present case, had the woman, after the death 
of her husband, entered into a contract to perfect the deed, founded 
on no other consideration than the execution of the original and the 
attendent circumstances, it would according to such principles have 
afforded sufficient ground to decree a specific performance. The law 
under consideration does not then pretend to create a right where a 
pre-existing equitable right has been acknowledged by the law itself. 

But these remarks have been already protracted to much greater 
length than was anticipated. In making them, regard has all the 
time been had to those principles which condemn ex-post facto laws 
and laws impairing the obligation of contracts, as well as to the just 
application of those which consider individuals as contemplating and 
embracing the laws of the land in their agreements. But at the same 
time in discussing a question that is entirely untechnical, general 
maxims have been allowed in no wider sense than they are really 
true, when divested of their artificial character. And following this 
plan it was designed also to discuss the subject much in the manner 
pursued by the court—upon general principles, and with little refer- 
ence to authorities. The authorities certainly are not against the 
positions here maintained. 

But how much effect these or other considerations may have in re- 
settling the question, cannot now be foreseen; nor whether indeed our 
court will ever recede from the position which it has taken. If not, 
the full extent of the consequences to which a door is opened, will be 
experienced only, when thousands of titles, vainly intended and sup- 
posed to be valid, shall have vanished away at the approach of cupid- 
ity; and thousands of those who have paid for the property they are 
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enjoying, a full compensation, shall, even to destitution, be divested of 
it for the benefit of those who, upon every principle of natural justice, 
are as much strangers to it as, under any phase of the law, they could 
possibly be. Then we shall have occasion to see, that the prescrip- 
tion of forms by the law is setting a trap for the unwary from which 
the law cannot relieve them. We shall then have illustrated to us, 
how the law, construed according to artificial principles of right, may 
come to the sanction of extreme injustice. We shall then find that 
the law, when it has seemed to provide more perfect means of protect- 
ing rights and of guarding against abuses, has really been engaged in 
inventing more refined processes for the consummation of fraud and 
the infliction of hardship and wrong. We may then hear the wicked 
rejoicing in the strength of the law, but shall have no occasion to be 
surprised if we hear the honest inquire concerning it, What is the 
good that comes of all this? 





Circuit Court, Adams County, Illinois, September Term, 1844. 


Joun Burns v. ALBIGENCE SCARBOROUGH. 
[Reported by Cuartes Giiman. | 


Iv an action of covenant for a breach in failing to convey land according to the terms of 
a contract, where there are three or more counts upon the bond in the declaration, 
a general averment, at the conclusion, of demand and refusal to convey, evidently 
referring to each count, is sufficient. 


The obligee, having made a demand for a deed after a performance on his part of the 
terms of the contract, is not bound to wait a reasonable time, and make a second 
demand, where the first demand is met by an absolute and unqualified refusal to 
convey, or where a condition, which the obligor had no right to make, is coupled 
with a refusal to convey. 

When the obligor has committed a breach of his contract in failing to convey on de- 
mand, he is preclued from making a subsequent tender of a deed; having commit- 
ted the first breach, he has no election, but is answerable in damages. 

A plea of tender, alleging that the deed “was then and there left with and in the pos- 
session of said plaintiff, and has so remained ever since in his possession,” is bad 
for want of an averment of acceptance thereof, by the plaintiff. 


A plea, purporting to be a plea of accord and satisfaction, is bad unless it allege a re- 
ceipt and acceptance in full satisfaction and discharge. 


A plea, alleging that the defendant put the said plaintiff into quiet and peaceable pos 
session of said premises, and that the plaintiff hath ever since been, and still was 
at the time of the commencement of the suit, in quiet and peaceable possession of 
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the same, and had never delivered up possession to the defendant, is no bar to an 
action of covenant. 

In an action of covenant for a breach in failing to convey according to the terms of 
the contract, the value of the land at the time it is to be conveyed, is the true meas- 
ure of damages. 

Acceptance of payment for land, before or after it became due, is equivalent, in law, 
to payment when it became due. 


Tuis was an action of covenant for a breach of contract in failing 
to convey certain lots of land in Payson, Illinois. The writing obli- 
gatory, upon which the suit was founded, contained an acknowledg- 
ment of the sale of the lots to the plaintiff for $208,91, for which sum 
two notes, describing them, were given, and concluded with the fol- 
lowing condition, to wit: “Now if the said John Burns shall pay the 
aforesaid sum of two hundred and eight dollars and ninety-one cents, 
when due, I bind myself,’ &c., “to make the said John Burns a good 
and sufficient warrantee deed, for the above described lots.” The 
declaration contained three counts, to wit: the first, after setting out 
the obligation, according to its legal terms and effect, concluded with 
a general averment of mutual dealings between the parties, and an 
indebtedness to the plaintiff in a sum equal to the notes before they 
became due, and that, subsequently to their becoming due, they were 
delivered up to the plaintiff by reason of such indebtedness; the se- 
cond, with an averment of payment when due; and the third, with an 
averment of payment and acceptance after it became due. There 
was then the further averment to apply to each count as follows, to 
wit: “And the plaintiff further avers, that after the payment of the 
several sums of money aforesaid, at the times aforesaid, and the ac- 
ceptance thereof as aforesaid, the deed in said obligation mentioned, 
for the several lots of land therein described, was demanded,” &c. 


Drxon and Cooxey, for the defendant, demurred to the declaration 
generally, and in argument, contended that it was insufficient, because 
there was not a distinct averment of demand and refusal at the close 
ofeach count. The court overruled the demurrer, and permitted the 
defendant to plead over. Nine pleas were then pleaded, as follows, 
to wit: 1, non est factum; 2, non-payment of the notes when they 
became due; 3, a denial of indebtedness, &c., as alleged in the first 
count; 4, that plaintiff did not demand a deed before the commence- 
ment of the suit, and after payment of the notes, and after a reasona- 
ble time had elapsed for the making of the same deed, again demand 
said deed; 5, alleging the making of the deed after payment and be- 
fore suit; 6, the tendering of the deed; 7, a general plea of tender; 
8, no demand in general terms; 9, the payment of $500 in full satis- 
faction. 


C. Gruman and A. Wiit1ams, for the plaintiff, took issue upon the 
first, second, third, and eighth pleas, and demurred generally to the 
fourth, fifth, sixth, seventh and ninth pleas. They contended, that 
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the plaintiff was not bound to make two demands, as alleged in the 
fourth plea—that the fifth sixth and seventh pleas were bad, because 
the defendant had broken his covenant, and not alleging a tender of 
the deed at the time of the demand, he could not afterwards tender 
it to avoid damages, having no election in the matter. They admit- 
ted, however, that if a tender was made as alleged, and the plaintiff 
had accepted the deed, there would then have been an end to the 
controversy. The ninth plea, they also contended, was bad in not 
alleging acceptance of the money alleged to have been paid in satis- 
faction. 

Dixon, in reply, cited 1 U. S. Digest, p. 129, sec. 631. The cases 
there referred to, in the Massachusetts Reports, had no application to 
the question before the court,-and the only case in the New York 
Reports exhibited to the court, was held to be adverse to the position 
assumed by the counsel. 


The court sustained the demurrer to all of the pleas on the points 
made by the plaintiff’s counsel, when the defendant asked leave to 
amend them, which was granted. The amendments were made ac- 
cordingly, by striking out that part of the fourth plea which related 
to a second demand, and leaving the plea standing as a denial of a 
demand as alleged in the third count; the fifth and sixth were amend- 
ed by the addition of an averment that the “deed was then and there 
left with and in the possession of the plaintiff and has so remained 
ever since in his possession;” the seventh was abandoned, and the 
ninth amended by averments of acceptance and receipt of the money 
in full satisfaction, &c. The plaintiff took issue upon the fourth and 
ninth, and demurred generally to the fifth and sixth, contending that 
the objections made to them in their original form were not obviated 
by the amendments, The demurrer was sustained by the court. 
The defendant, on payment of costs of the plea, was permitted to file 
a tenth plea, which alleged possession by the plaintiff of the premises 
mentioned in the obligation at the time of its execution and ever since, 
and that the plaintitf had not re-delivered possession to the defendant, 
to which plea the plaintiff demurred generally. 

The court sustained the demurrer to the tenth plea; saying in sub- 
stance that if the plaintiff had sought to disaffirm the contract, and 
had brought his action of assumpsit to recover back the consideration 
paid, then he would be bound to re-deliver the possession. In this 
action, however, he affirms the contract, and is not obliged to re- 
deliver the possession until he has obtained a judgment. The ques- 
tion of mesne profits would be the subject matter of another form of 
action. 

The case was then submitted to the jury, to be tried upon the is- 
sues made by the first, second, third and eighth pleas, and the fourth 
and ninth as amended, The plaintiff proved the contract, payment 
for the land as alleged in the first count, and several demands for a 
deed, which were met by a refusal on the part of the defendant, who 
claimed to hold the lots as security, for an indebtedness from the plain- 
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tiff to 2 certain Wind Mill Company, composed of the plaintiff, de- 
fendant, and a third person. The defendant offered in evidence an 
award of arbitrators, who had examined into the accounts of the Com- 
pany, and the several individuals composing it. It appeared from this 
award, as well as from the testimony of a witness introduced by the 
plaintitf, that the notes were considered by the arbitrators as paid and 
were by them directed to be delivered up to the plaintiff, which was 
accordingly done. The award also provided that either party might 
require security from an indebted party, if required so to do within 
ten days. It did not appear that security was demanded from the 
plaintiff on account of his debt to the Mill Company, at any time. 


O. H. Brownine, who assisted in the argument to the jury on the 
part of the defendant, asked the following instructions to the jury:— 

1. That unless they believe from the evidence that the plaintiff paid 
to the defendant the amount of the notes in the declaration mentioned, 
and that the defendant accepted thereof as payment for the lots in the 
declaration mentioned, and delivered up said notes to said plaintiff, 
they will find a verdict for the defendant. 

2. That unless they believe from the evidence that the plaintiff 
paid to the defendant the amount of the notes in the declaration men- 
tioned, and after such payment demanded a deed from the said de- 
fendant for the lots in the declaration mentioned, and offered to de- 
liver up to the defendant the bond sued upon; and unless they also 
believe that the defendant absolutely and unconditionally refused to 
execute said deed, that then they will find a verdict for the defendant. 

3. That if they believe from the evidence that the notes in the 
declaration mentioned were not actually paid by the plaintiff, but 
that they were only settled in the accounts between the parties by 
the arbitrators, and another debt substituted for them, that then they 
will find a verdict for the defendant, unless they shall also believe 
from the evidence that the debt which was so substituted for said notes 
has been paid by said plaintiff. 

4. That if they believe from the evidence that the lots mentioned 
in the bond sued upon were retained by the defendant as security 
under the award, and that he refused to execute a deed therefor, «nly 
because he held said lots as security under said award, they will find 
a verdict for the defendant, unless they should also believe from the 
evidence that the plaintiff has paid one third of the amount of the 
debt in the award mentioned, and for which the parties were required 
by said award to give to each other security. 

5. That if they believe from the evidence that the plaintiff took 
possession of the lots in the bond mentioned at the time of the pur- 
chasing the same from the defendant, and that said plaintiff has con- 
tinued in possession of said lots ever since, and still has the possession 
and use thereof, and has never offered to surrender the possession 
thereof to the defendant, that then the plaintiff can only recover, if at 
all, the amount of damage, which, from the evidence, they believe he 
has sustained by the failure of the defendant to make him a deed; 
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and that he cannot recover the value of the lots or the purchase 
money, without first showing that he had restored, or offered to restore, 
the possession of said lots to said defendant. 

6. That said plaintiff cannot return the lots, and, at the same time, 
recover from the defendant the value thereof. 

7. That unless they believe from the evidence that the plaintiff had 
paid to the defendant the sum of $208,91, the amount of the notes in 
the declaration mentioned, and that the defendant received and ac- 
cepted the same, after the same became due, and delivered up to the 
plaintiff the notes herein before specified before the commencement 
of this suit; and unless they further believe that after the payment of 
the money aforesaid, and the acceptance thereof as aforesaid, a deed 
for the lots in the declaration mentioned was demanded of the defend- 
ant by the plaintiff, and refused to be executed by the defendant, that 
then they will find a verdict for the defendant. 


Drxon asked the following instructions: 

‘That unless they believe from the evidence, that the plaintiff paid 
to the defendant the sum of $208,91, the amount of the notes in the 
declaration mentioned, and that the defendant received and accepted 
the same after the same became due, and delivered up to the plaintiff 
the notes herein before specified, before the commencement of this 
suit, and unless they further believe that after the payment of the 
money aforesaid and the acceptance aforesaid, a deed for the lots in 
the declaration mentioned was demanded of the defendant by the 
plaintiff, and either unconditionally and absolutely refused to be exe- 
cuted by the defendant, or after waiting a reasonable time, the plain- 
tiff made a second demand for such deed upon the defendant, that 
they will find a verdict for the defendant. 


Gruman asked the following instructions, to wit:— 

1. That, in this action, the true measure of damages, for a failure 
to convey according to the terms of the contract, is the value of the 
land at the time it was to be conveyed. 

2. That if the defendant accepted payment at any time before or 
after the time payment became due, that such payment is equivalent 
in law, to payment when it became due. 


Justice Tuomas gave the first set of instructions—excepting the 
fifth and sixth, which were refused—with explanations, and the re- 
mainder, in substance as asked. 


The jury retired, and after a short absence, returned a verdict in 
favor of the plaintiff for two hundred and eighty-one dollars, 
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The Constitutionality of Retrospective Statutes. 


[By Srmzon Nasu. ] 


Tue subject, to which I invite the attention of my readers, is one 
of paramount importance. There are indications abroad, which ren- 
der it peculiarly so at the present time. Claims are being put for- 
ward in behalf of the legislative authority, which, if admitted in prac- 
tice, would destroy this nicely balanced government, which has come 
down to us from the wisdom of our predecessors. The will of the 
legislature is by some declared to be the only exponent of its own 
powers; and what it has enacted as law, the courts have no right 
to question by any appeal to the constitution. This is the great dan- 
ger to which a limited government, like ours, is exposed. Unlimited, 
unrestricted dower has in all ages, ended in tyrany the most oppress- 
ive and intolerable, 

This disease in the public mind manifests itself at present by con- 
stantly recurring eflorts to change the legal character of the past by 
the intervention of Jegislative authority. The injustice of such retro- 
spective legislation has seldom been questioned; and the improvidence 
and recklessness, with which it is usually enacted, will be denied by 
no one, who has been conversant with the influences and means gen- 
erally resorted to in order to procure the passage of such laws. Indi- 
viduals, against whose claims the laws interpose insuperable barriers, 
believing, under the blinding influence of passion and interest, that 
these laws do thema great wrong, appeal from the courts and the law 
as it is, to a law such as they think it ought to have been. These 
laws are almost always passed at the instance of one party, and be- 
hind the back, and without the knowledge of the other, The exis- 
tence of any such general power would jeopard the rights of all, 

In order to obtain a clear understanding of the character of our 
government and the extent and distribution of its powers, we must not 
overlook the circumstances under which the first State constitutions 
were formed. The men, who formed those, had for years been ei- 
gaged in a deadly controversy with the mother country. This con- 
troversy grew out of the exercise of the unlimited powers claimed by 
the English parliament; powers which the colonists denied to be con- 
sistent with the rights of Englishmen. Nay, more; in England itself, 
there had for centuries been a contest going on between the people 
and the government, in regard to restricting within certain bounda- 
ries the powers of parliament, and various bills of rights, and magna 
charta itself, had been extorted from the government as such restric- 
tions upon the unlimited powers of parliament. This spirit of resist- 
ance to unjust legislation, our fathers brought with them to this coun- 
try, and its influence nerved them for the last great contest with the 
claim of boundless power on the part of parliament. Hence they 
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declared in the face of the world the great truth, that man is endowed 
with certain inalienable rights, of which no power on earth could 
deprive him, whether that power was exercised by an individual, or 
by the state. While the necessity of restricting legislative authority 
thus became apparent to their minds, they equally acknowledged the 
vital importance of an independent judiciary. 'To this branch of gov- 
ernment, they looked for protection against unjust legislation, no less 
than against the arbitrary power of the executive. The writers upon 
government had also in their speculations put forth the position, that 
private security could not be obtained where all the powers of the 
state were in the same hands; that they should be divided among 
separate and independent departments; the executive to one, the 
legislative to another, and the judiciary to a third. These ideas of 
a perfect government had been partially realized in the developement 
of the English constitution; though parliament, as the original source 
of all authority, exercised the power, when it saw fit, to control and 
direct every department of the State. It was against this power of 
parliament to interfere with the natural and inalienable rights of 
men, that the patriots of the revolution reasoned, protested, and final- 
ly appealed to the God of battles. 

Impressed with the vast importance of these views, the framers of 
the first state constitutions, carried them out in practices Assuming 
that the natural, inherent and inalienable rights of men were above 
and beyond the jurisdiction of the state, they, by writien constitu: 
tions, distributed the powers of government into three separate and 
independent departments. The law-making authority they intrusted 
to one, the judicial to another, and the executive to a third. Neither 
of these departments derive their authority from the other; the judi- 
ciary holds its jurisdiction by virtue of the same instrument from which 
alone the legislative branch derives its authority to enact a law. 
Hence the legislative department has no permission to exercise any 
other fanction than that of making laws; and, if it were to assume the 
powers of a court, its acts, whatever their form might be, would be 
without authority and void. Within the sphere fixed by the consti- 
tution, the acts of each would be supreme, and challenge the obedi- 
ence of all; but, stepping beyond this Aitherto shalt thou go, their 
acts would be nullities to be disregarded with impunity. 

Our governments, therefore, are limited governments, bound down 
by written constitutions, It was not designed by the framers that our 
state governments should ever exercise arbitrary power; they left only 
the ability to do good, to protect the natural rights of men, but never 
to violate them. 

To ascertain then what are the appropriate powers of each depart- 
ment of thé government, we must go to the constitution itself, and 
whatever powers by it are granted, can be exercised by those depart- 
ments to which they are respectively entrusted. The constitution of 
Ohio deelares that the legislative authority of this State shall be vested 
in a General Assembly: The supreme Executive power of this State i# 
a Governor, and the judicial power of this State, both as to matters of law 
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and equity, in a Supreme Court, in Courts of Common Pleas for each 
county, &c. Here are the grants of power to the three separate de- 
partments ef the government; and each can exercise only those powers 
granted to it; and neither can usurp or restrict the powers granted 
to the others. The acts of each within its jurisdiction are the su- 
preme law of the land, and the others are bound to acquiesce in and 
obey them. Any other principle would introduce a conflict between 
these co-ordinate and independent departments of the government, 
which could only terminate by one of them usurping the powers of 
both the others. These, too, are principles of plain common sense, 
and have been repeatedly recognised by the highest judicial tribunals 
ofthe country. Vide 11 Mass, R. 396; 5 Pick. R. 65; 3 Greenleaf’s 
R. 326; and a case in 3 Missouri R., deciding legislative divorces un- 
constitutional. 

To the General Assembly then is committed the legislative authority 
of this State, and no other whatever. What then is embraced in these 
terms? What is the exercise of legislative authority? When we have 
ascertained what this is, we have ascertained all that the General As- 
sembly can do. Every other act, not embraced in these terms, will 
be without authority and void. 

Legislation is defined to be, the act of passing a law, or laws; the 
enacting of laws; hence legislative authority is the authority of passing 
or enacting laws. In other words, legislative authority is synonymous 
with the law-making authority; and that department, to which legisla- 
tive authority in the constitution given, is endowed with the,important 
function of making laws for the people. The General Assembly then 
can enact laws, and under this grant of power, can do nothing else. 

What then is a daw? A lawis defined asa rule of civil conduct. 
1 Bl. Com. 44. ‘To be arule of civil conduct it must in its nature be 
or and prospective; a rule for all, and binding upon all. It must 

e general; it must apply to all transactions and to all individuals. It 
has been expressly decided that a law which should undertake to ex- 
cept any person or persons, short of all the citizens, from the effect of 
of a general law, would be void; because while a law was in force it 
must in ifs very nature operate upon all. 11 Mass. Rep. 396; 5 Pick. 
Rep. 65. To pass a law punishing one man for an act, which all 
others were permitted to do with impunity, would be such an out- 
rage as no one could be found to justify. The idea of law, as a rule 
of civil conduct, is utterly inconsistent with any power in the legisla- 
ture to enact different laws upon the same subject matter for different 
portions of the State, or for different individuals, 

But it must also be prospective. It cannot otherwise be a rule of 
civilconduct. That it may be a rule of conduct, it must be declared 
and known by those, whose conduct is required to be conformed to it. 
It is impossible to form the idea of a rule of civil conduct, which re- 
gards the past, and not the future. The past stands for judgment 
according to the rules of conduct then in force; the future alone can 
be called upon to obey a new rule of civil conduct. To establish a 
rule, by whicha person should be required to shape his past conduct, 
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would be to legislate an absurdity; to enact what is in the very na- 
ture of things an impossibility. The very essence of a new law, says 
C. J. Kent, in Dash «. Vankleeck, is a rule for future cases. JVova 
constitutio futuris formam imponere debet, et non praeteritis, is the lan- 
guage of Bracton, lib. 4, Fol. 228. As early as 1677, the English 
courts had decided in Gilmore v. Shuter, that a statute could only op- 
erate prospectively. Hence from the decisions of the courts as well 
as from the very nature of law, it is equally clear that the framers of 
our constitutions designed to use the terms, Jegislative authority, in 
their reasonable and common acceptation. Unless such are the lim- 
its of this authority, how is one to know what his rights are; or the 
law, by which he is to ascertain what property is his or anothers? Such 
enormous powers of legislation, looking before and after, are utterly 
inconsistent with all ideas of a limited and republican government. 
But this subject will, if possible, appear still clearer, if we settle 
what powers are granted to the courts under the terms, the judicial 
power of the State. Whatever power then is embraced in the term, 
judicial, is committed to the courts and not to the legislature. The 
grant in our constitution is very comprehensive, embracing both mat- 
ters of law and equity. What then is it to exercise judicial power? 
It is to interpret, pronounce, and execute the law, to decide controversies, 
and to enforce rights. It is the duty of the judge to declare what the 
law is—it is his province to inquire what the law is, and not what it 
should be. All matters, both of law and equity, all rights whether 
legal or equitable are to be ascertained by the prises and executed 
by the court. All controversies between individuals as to their legal 
or equitable rights, whether those rights are rights of person or of 
property, are the appropriate subjects of judicial cognizance; and if 
they are so, then they are beyond the reach of the legislative authori- 
ty. The framers of the constitution have made this separztion of 
powers; they have said that legislative authority is one thing, and judi- 
cial power another; whenever, therefore, we ascertain that a matter is 
the appropriate subject of judicial inquiry, it is placed withcut the 
sphere of legislation. The same matter cannot be a matter of legisla- 
tive and of judicial authority; it would be a contradiction in terms; a 
logical impossibility. For any injury done to one’s person, or proper- 
ty, one has a right to appeal to the courts for redress, and the person, 
by whom the injury was done, is required there to answer for that in- 
jury. And if one has a legal right to property, of which another has 
deprived him, he has a right guaranteed to him by the consti- 
tution, and of which legislative authority cannot divest him, to recover 
that property, or its value in money through the aid of the courts of 
the State. The courts are bound to entertain his complaint, and 
cause right and justice to be administered, without denial or delay. 
If one, however, prosecutes a legal right against an equitable right, 
the party in whom the equity is, has a right to call upon the courts to 
restrain the prosecution of any such unjust, though legal claim. Here 
then is ample remedy for the redress of all wrongs; and the enforcement 
of all rights, whether legal or equitable. Then there can be no neces- 
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sity for an application to legislative authority in any case, where one has 


either a legal or equitable right; and to apply it in any other case, would 
be to violate the natural and inalienable rights of humanity. 

Having thus briefly endeavored to ascertain the true character and 
appropriate objects, designed to be secured by these two departmen‘s 
of the government, I shall now proceed to show, that retrospective 
laws are not only inconsistent with the idea of law as a rule of civil 
conduct, but a gross usurpation in most cases upon the judicial powers 
Now what is the nature, and what the object of all retrospective laws? 
In the first place, they do not look to the future; their operation is 
upon the past, and in this aspect they directly invade the appropriate 
domain of the judicial power. They assume to give to facts a char- 
acter, which they did not possess at the time they took place; and to 
declare that in the trial of causes depending on such facts, they shall be 
considered and allowed to operate in the decision of such causes, ac- 
cording to their new character. They undertake to settle rights and 
titles, depending on laws as they existed before the act was passed, by 
new principles, ‘This then is nothing else than an assumption on the 
part of the legislature to dictate to the courts the decision they shall 
pronounce in a certain class of cases; a decision too, inconsistent with 
the rights of parties, as fixed by the law of the land. Now our con- 
stitution declares, sec. 7, Art. 8, that “all courts shall be open, and 
every person for any injury done him in his Jands, goods, person or 
reputation, shall have remedy by due course of law, and right and 
justice administered without denial or delay.” Here then the courts 
are required to be ever open; and in them every person shall have a 
remedy for any and all injuries, by due course of law, and right and 
justice shall be administered; and by whom? By the court and not by 
the legislature. The injury here spoken of can be none other than 
a right of action, vested by law in a person; and to that person is guar- 
anteed the right of instituting and prosecuting to final judgment this 
right of action. This remedy for injuries done cannot be denied or 
delayed, by the courts or any otherauthority. But for the legislature 
to pass a law changing rights, and requiring the courts to refuse re- 
dress or remedy for what at the time it was done, was an injury to 
lands, goods, person or reputation, is an absolute denial of right and 
justice by due course of law. Unless this be the true intent and mean- 
ing of this section, that a person, having a right of action vested in 
him by law, shall be permitted to prosecute that action in the courts 
without the intervention of any authority, then it has no meaning, no 
effect whatsoever. It protects all rights of action, orit leaves all to 
be prosecuted according to the law in force for the time being; 
so that a person might have a right of action to-day; to-morrow the 
wisdom of legislation might take it from him; and the next week res- 
tore it; an absurdity, that no one can be found to advocate. ‘To my 
mind, therefore, it is perfectly clear, that retrospective laws trench 
upon the powers of the courts, by depriving them of the power to de- 


, cide cases, according to the rights of the parties, as fixed by law. 


But what is the object of retrospective laws? To enact a law, or 
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adjudicate acase? They seek to conclude controversies, to settle rights 
between parties disputant. Itis admitted that as the law is, one person 
can maintain a suit against another to recover property of some value; 
but, thinking such a syit unconscionzble, legislation steps in, and 
comes down upon this legal right of action, like the knife of the guillo- 
tine upon the neck of its victim; it declares that a new law thall be 
applied to the case, whereby right and justice shall be done, not ac- 
cording to law, but according to their views and opinions of what the 
law ought to have been. The very object then of retrospective legis- 
lation is to settle rights, to conclude controversies; the work, for the 
performance of which courts of justice were constituted. 

But I wi'l be a little more particular. The first class of cases, in 
which retrospective legislation is invoked, is that where an effort is 
made to convert an equitable into a legal right. Under this head 
come all those statutes, which seek to supply defects in the execution 
of written instruments. If these instruments are executed by persons 
competent to contract, the law of the land imparts to such instruments 
a well defined character, and clearly fixes the legal and equitable 
rights of the parties to them. In law a deed, defectively executed, 
conveys no title; but it becomes, in the eye of the law, a contract, 
binding the grantor to convey, and one, of which a court of equity 
will compel the specific performance, provided it is equitable so to do. 
The grantor would be permitted to prove any facts, which would 
show this want of equity. Here then is a matter of equity; and all 
matters of equity are expressly granted to the jurisdiction of the courts. 
When legislation, therefore, seeks to declare such instruments, effect- 
ive as deeds, it assumes the exercise of judicial power; it performs the 
functions of a court of equity; and, therefore, acts without and be- 
yond its jurisdiction. Such an act then must be void. The same 
reasoning will apply to all cases where by legislation an equitable, is 
attempted to be converted into a legal right. If there is this equity, 
then the courts are the appropriate forum to ascertain that equity 
and to enforce it,—not only the proper, but the exclusive forum—it 
being a matter of judicial, and not of legislative cognizance. 

I am aware that such laws have been sustained upon the ground, 
that they did not impair the obligation of contracts. I may admit 
that they do not come within this prohibition; but does it hence fol- 
low, that the legislature may assume judicial functions, and adjudicate 
upon the rights of parties?) These cases have always appeared to my 
mind in direct contradiction to the plainest principles of constitutional 
construction. They are predicated upon a palpable misconception 
of the character of our government. It seems to have been supposed 
that the legislative authority could, like the English parliament, do 
all acts not expressly prohibited. It can perform all legislative acts, 
but none other. When therefore, we ascertain a matter to be one 
of law or equity, we find a matter which exclusively belongs to the 
courts of the State. The soundness of these doctrines had been ques- 
tioned. Chief Justice Mellen, in his opinion in Prop’rs Ken. Pur- 
chase v. Laboree & als. 3 Greenleaf R. 291, puts the following illus- 
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tration: “According to existing laws, deeds of conveyance of real 
estate must be under seal. Such deeds, to pass a fee simple estate, must 
contain certain legal terms, viz: the conveyance must be to the gran- 
tee and his heirs. To entitle a widow to dower in her deceased hus- 
band’s estate, he must have been seized of it during the coveture. 
Now if our legislature should at the next session pass a law declaring 
that all deeds of conveyance of real estate, that had before that time 
been executed, or should in future be executed. should be considered 
and adjudged sufficient in law to pass the estate therein described in 
fee simple, though such deeds were not under seal, and contained no 
words of inheritance; and that a widow should in all cases be entitled 
to dower in her deceased husband’s estate when he had died, or might 
in future die, seized of such estate at any time before as well as dur- 
ing the coverture; will the principles on which a free government is 
founded—will the principles of common honesty and justice sanction 
such a law, so far as to give it a retro-active effect,and thereby disturb, 
impair, and destroy the rights of those, who had become the owners 
of the estate under these existing laws?” , 

But there is another class of retrospective laws, which are not ob- 
noxious to the objection of being the exercise of judicial power; as in 
these cases there is no existing equity, to afford jurisdiction to the 
courts. In these cases, the law is with the one, and the other has no 
such equity as can be recognized in a.court. These acts seek to de- 
prive a party of that, which the law of the land pronounces to be his. 
A few examples will show clearly the cases, which come within this 
classification. By the law in force, a will to convey lands must be 
signed by the testator in the presence of two or more witnesses, Wc. 
Now suppose A., who occupies a farm under a will with but one wit- 
ness, should apply to the legislature to confirm his title; could it be 
done? By the law now in force, an adverse possession without colour 
of title for twenty years is a bar to a real action. Could the legisla- 
ture by statute declare that no possession, heretofore commenced or 
hereafter to be commenced, should be considered and adjudged to be 
adverse, unless the same commenced under colour of title? Would 
such a statute be held to deprive tenants, who had held adversely for 
twenty years though not under colour of title, of their defence once 
vested in them by law? By our former statutes of limitation, there 
was a saving clause in favor of persons beyond sea, which terms were 
held by the courts to mean beyond the boundary of the State. Hence 
non-residents of the State, who have never come into it, have still a 
right to recover the possession of land however long it may have been 
adversely held. Could the legislature deprive them of this right by a 
statute, declaring that beyond sea in the former statutes should be 
held and adjudged to mean without the United States? A married 
woman has executed a deed, but the certificate of acknowledgment is 
so defective that it cannot operate to bar dower; or an administrator 
has undertaken to sell lands to pay debts, but has performed the act 
so defectively that no title passes to the purchaser—in these cases 
and others, there is no subsisting contract, which a court of equity can 
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decree to be performed; there is a perfect legal right of action upon 
the one hand or a complete defence upon the other, of which the le- 
gislature seeks to deprive the individual. This class of cases presents 
the naked question of the power of the legislature to deprive one of 
vested legal or equitable rights. I deny that such a law, if Jaw it 
may be called, is passed in the reasonable exercise of legislative au- 
thority. It not only operates retrospectively and thus contradicts the 
essence and nature of law, but in thus attempting to deprive one 
man of a vested right for the benefit of another, it violates the natu- 
ral and inalienable rights of humanity; rights which are superior to 
and beyond the reach of any earthly authority whatever. 

What these rights are is settled by the constitution itself. The first sec. 
Sth Art. declares that “all men are born equally free and independent, 
and have certain natural, inherent, and inalienable rights; amongst 
which are the enjoying and defending life and liberty, acquiring, pos- 
sessing, and protecting property, and pursuing and obtaining happiness 
and safety.” This section declares certain rights to be of such pre- 
eminent importance, and of so sacred a character, as to be inalienable; 
rights of which even a man cannot divest himself; much less then can 
he be deprived of them by the act of another, though that other be 
the State; amongst which is that of acquiring, possessing, and protect- 
ing ro This term property is a very comprehensive one. All 
rights are divided into rights of persons, and rights of property. The 
first part of this section protects the rights of person, and the latter, 
the rights of property. Whatever then is property, it is declared that 
every one has an inalienable right to acquire, possess, and protect. 
This word, property, comprehends, excepting personal rights, every 
thing, which has value, or is the object of law, whether consisting of 
lands and tenements, goods and chattles, things in possession, or things 
in action. That a right in action is property, is demonstrated by the 
well recognized principle, that a devise of all a man’s property will 
convey such rights; as lands adversely held, choses in action, We. 
Things in action constitute no inconsiderable proportion of the prop- 
erty of many individuals; and it would be a strange construction in- 
deed of this important provision, which should restrict its terms to one 
species of property, instead of extending its protection to all; to pro- 
perty in possession, and not in action. The one is just as valuable 
as the other. If then aright of action, a right to recover lands in 
ejectment, or damages in assumpsit, is property, it follows that every 
one hasa natural, inherent and inalienable right to possess and pro- 
tect his property. But he cannot have this natural, inherent, and in- 
alienable right to possess and protect this property, if the legislative 
authority has the power, for any reason deemed by itself, sufficient to 
deprive him of it. He would then possess his property subject to the 
will of legislation, and be deprived of the right to protect it against 
their enactments. Such a construction of the constitution would re- 
quire this natural, inherent, and inalienable right of acquiring, possess- 
ing and protecting property to be defined to be a right, subject how- 
ever to be divested or destroyed at the caprice of legislative wisdom, 
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or folly. An inalienable right, dependent upon the will of another, 
would be a contradiction in terms, a logical absurdity. The right to 
possess and I apo property is then guaranteed by the constitution to every 
person; and unless this is the true intent and meaning of this section, 
then it has no meaning, no effect whatever; it would simply declare, 
the right of being governed and protected in the possession and en- 
joyment of his property according to the law in force for the time be- 
ing; a security, he would have had just as fully without as with this 
possession thus construed. In my view of it, this provision is a very 
important one; an affirmative declaration by the constitution itself, 
that the right of acquiring, possessing and protecting property is above 
and beyond the reach of legislative authority. 


Whenever, therefore, we ascertain to whom any species of proper- 
ty belongs, the constitution declares it to be his, beyond the power of 
any one to disturb it. This fact, in whom is the title to property, 
can only be ascertained by the law of the land. This law regulates 
the transmission of the title to property, and gives a legal character 
to every transaction, as it occurs. By this law, then, the title to all 
property is vested in some one; and, if vested in A. then it is his pro- 
perty, and the constitution guarantees to him the right of possessing 
and protecting it. This protecting of property can be done only in 
one of two ways: First, he has a right by force to defend it against 
the attempt of any one to deprive him of its possession; or secondly, if 
he has been deprived of its possession, he has a right to recover its 
possession, or its value in money, by a suit in law or equity. And we 
have already seen that the 7th sec. of this same article declares, that 
every person for an injury done him in his lands, goods, person or rep- 
utation, shall have remedy by due course of law. The words lands 
and goods in this section are equivalent to the word property; and the 
words person and reputation, to the words life and liberty, in the for- 
mer section. The first section then declares, that every person has 
a natural right of possessing and defending property, and this one, 
that for any injury to this property, or his personal rights, he shall 
have a remedy by due course of law. The right of possessing and 
acquiring property is not only declared inviolate, but the courts are 
required to remain ever open to afford a speedy remedy, by due course 
of law, to every person for any injury done him in his person or prop- 
erty. How then can the legislature deprive him of this right to ap- 
peal to the courts for a remedy, for what was at the time an injury 
to his property, as vested in him by law, by enacting that what was 
an injury to his property, or person, is no injury, and shall be so ad- 
judged by the courts?) What was once an injury to him in his per- 
son or property must ever remain such; and no authority known to 
our constitution, can alter its character. An injury to one in his pro- 
perty or person, constitutes a right of action; and for this injury once 
committed, this right of action once vested, the courts are enjoined to 
remain ever open to furnish him a remedy by due course of law; a 
remedy for this injury, for this right of action, and not for any other. 
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When the constitution, therefore, declares that a remedy for this 
injury shall be afforded, how can the legislature say, it shall not be? 

The same inference necessarily follows from the 4th sec. of the 8th 
Art. Itis there declared that “private property ought and shall ever be 
held inviolate, but always subservient to the public welfare, provided a 
compensation in money be made to the owner.” Private property, 
that is, the property of individuals, shall ever be held inviolate, never 
to be taken, except for public use, and then only on the, payment of 
a compensation in money. Now aright of action, 1 have already 
shown, is the property of the person, in whom by law it is vested; and, 
as contradistinguished from public, is private property; and being pri- 
vate property, it is to be ever held “aie srg “The private property of 
one man cannot be taken for the private uses of another in any case. It 
cannot by a mere act of the legislature be taken from one man, and 
vested in another directly; nor can it, by the retrospective operation of 
laws be indirectly transferred from one to another; or subjected to the 
government of principles in a court of justice, which must necessarily 
produce that effect.” Per Mellen, C. J. 3 Greenleaf 290. The same 
doctrine is maintained in Taylor v. Porter, 4 Hill’s R. 140—144. 

These various provisions show that the framers of our State consti- 
tutions placed a high estimate upon the inviolability of property, and 
clearly understood the rights of property, and the remedies incident 
to an injury done to it; and they all go to prove that it was their in- 
tention to place property beyond the reach of legislative power, and 
to require all rights of action to be settled and adjudicated as fixed by 
the law in force at the time. This covers the entire ground; it con- 
fines legislation to its appropriate sphere, the future, and assigns the 
past to the judiciary; and leaves all titles to property, and rights of 
action to be adjudged by the courts according to the law of the Jand. 
This takes away all power to pass retrospective laws; a power, dan- 
gerous to the rights of individuals, and wholly inconsistent with the 
inviolability of private property. 


[To be concluded in the next number. ] 
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The Constitution of Iowa. 


[By the Eprror. | 


Tu Iowa convention commenced their labors on the 7th of Octo- 
ber, and closed them on the Ist of November, 1844. Before me is a 
copy of their constitution, as published in the Hawk-Eye Extra, of 
November 8th, I shall offer such comments as have occurred to me 
on a first perusal. 

The first Article, entitled “Preamble and Boundary,” offers nothing 
for special remark. 

The second Article, entitled “Bill of Rights,” and consisting of 
twenty-three sections, has some peculiar features. 

The 4th section is in these words—“ No religious test shall be re- 
quired as a qualification for any office or public trust, and no person 
shall be deprived of any of his rights, privileges or capacities, or dis- 
qualified from the performance of any of his public or private duties, 
or rendered incompetent to give evidence in any court of law or equi- 
ty, in consequence of his opinions on the subject of religion.” It will 
thus be seen that no person in Jowa can be held incompetent as a 
witness for want of religious belief. Atheism goes only to his credi- 
bility. 

The 6th section is in these words—“Every person may speak, write, 
and publish his sentiments on all subjects, being responsible for the 
abuse of that right. No law shall be passed to restrain or abridge 
the liberty of speech or of the press. In all prosecutions or indict- 
ments for libel, the truth may be given in evidence to the jury, and if 
it appear to the jury that the matter charged as libellous was true, 
and was published with good motives, and for justifiable ends, the par- 
ty shall be acquitted; and the jury shall have the right to determine 
the law and the fact.” This alters the commonly received law of 
libel, in making the truth a defence to any criminal prosecution, if 
published “with good motives and for justifiable ends.” So far well. 
But it also contains a very questionable provision, making the jury 
judges of the law, as well as of the fact. 

The 8th section, which declares the right of trial by jury to be in- 
violate, allows the Legislature to constitute less than twelve persons a 
jury in the inferior courts. This is well, though the power would 
probably have existed without this declaration. 

The L1th section declares that “no person shall, after acquittal, be 
tried for the same offence.” This is a departure from the usual pro- 
vision, that no person shall “be twice put in jeopardy ;” and I doubt if 
it be a wise one. The meaning of the old language is well settled, 
ana it includes conviction as well as acquittal, which the new does 
not. 

The 17th section declares that “private property shall not be taken 
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for public use, without a just compensation.” This is the lan- 
guage commonly used. The constitution of Ohio requires the com- 
pensation to be “in money,” which puts at rest the question of contin- 
gent benefits. 

The 18th section very properly confines imprisonment for debt to 
cases of fraud. And like the recent constitution of New Jersey, it 
takes pains to prohibit imprisonment for a militia fine, in time of 

eace, which is a very small point in a body of fundamental law. 

The 19th section, instead of declaring the right of the people to 
instruct their representatives, confines them to that of “making known 
their opinions.” This, to say the least, is matter of supererogation. 

The 2lst section places aliens, with respect to property, on the 
same footing as citizens. “i 

The 22d section prohibits slavery, in the very. language of the ordi- 
nance of 1787, | 

The third Article, entitled “Right of Suffrage,” requires the voter to 
be a citizen, and to have resided six months in the State, and thirty 
days in the county. The 4th section declares that “No person in the 
military, naval, or marine service of the United States, shall be con- 
sidered a resident of this State by being stationed in any garrison, bar- 
rack, or military or naval place or station within the State.” This 
seems to me to be unreasonable, because it virtually disfranchises 
these meritorious classes of persons. 

The 5th section is in these words: “No idiot or insane person, or 
persons declared infamous by act of the Legislature, shall be entitled 
to the privileges of an elector.” I do not remember to have seen the 
exclusion of idiots or insane persons expressed in any other constitu- 
tion, though it is manifestly right. But what is the meaning of the 
clause excluding “persons declared infamous by act of the Legisla- 
ture?” This body may declare what crimes shall be regarded as in- 
famous, but how can it declare what persons? 

The Fourth Article, entitled “Distribution of Powers,” after divi- 
ding all powers among the three great departments, declares that 
neither shall exercise powers belonging to the other, without express 
provision. 

The Legislature is to meet biennially. Representatives are elect- 
ed for two years, and Senators for four, one half to be elected every 
two years. The namber of Senators is not to be less than one third, 
nor more than one half, of the number of Representatives, which last 
can never exceed seventy-two, nor be less than thirty-six. The Goy- 
ernor has a veto, with the usual qualifications. The Legislature is 
‘aby wane from granting divorces, or authorizing lotteries. Every 
aw is required to have but a single object, which shall be expressed in 
its title. This provision will be likely to produce difficulty in oy 
No general law is to take effect, until published and circulated by 


authority throughout the State. Would it not have been better to fix 
definitely a future day? Election districts are always to be composed 
of contiguous territory, without dividing counties. In all elections by 
the Legislature, the vote is to be viva voce. 
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Article fifth, on the “Executive Department,” furnishes little mat- 
ter for comment. The Governor is elected for two years, but is en- 
trusted with very little power or patronage. The Lieutenant Gov- 
ernor, who is elected for two years, presides in the Senate, debates in 
committee of the whole, and gives a casting vote. 

Article sixth relates to the “Judicial Department.” The Supreme 
Court consists of three Judges, who are elected by “joint vote” of the 
Legislature for four years. The District Court consists of a single 
Judge elected by the people of each District, for four years. There 
is also a Judge of Probate elected in each county for two years. 

Article seventh, on the “Militia,” exempts persons “conscientiously 
scrupulous,” from doing military duty, provided they pay an equiva- 
lent. 

Article Eighth, on “Public Debts,” is worthy of being set forth in 
full. It is as follows: 

“The Legislature shall not in any manner create any debt or debts, 
liability or liabilities, which shall singly or in the aggregate, with any 
previous debts or liabilities, exceed the sum of one hundred thousand 
dollars,except in case of war, to repel invasion, suppress insurrec- 
tion, unless the same shall be authorized by some law for some single 
object or work to be distinctly specified therein, which law shall provide 
ways and means, exclusive of loans, for the payment and interest of 
such debt or liability as it falls due, and also to pay and discharge the 
principal of such debt or liability within twenty years from the time 
ofthe contracting thereof, and shall be irrepealable until the princi- 
pal and the interest thereon shall be paid and discharged; but no such 
law shall take effect until at a general election it shall have been 
submitted to the people and have received a majority of all the votes 
cast for and against it at such election; and all money raised by au- 
thority of such law shall be applied only to the specific object therein 
stated, or to the payment of the debt thereby created; and such law 
shall be published in newspapers in the State for three months prece- 
ding the election at which it is submitted to the people.” 

Article ninth, on “Corporations,” is too remarkable not to be copied 
at length: 

1. ‘No act of incorporation shall continue in force for a longer pe- 
riod than twenty years, without the re-enactment of the Legislature, 
unless it be an incorporation for public improvement. 

2. The personal and real property of the individual members of all 
corporations hereafter created shall at all times, be liable for the debts 
due by any such corporation. 

3. The Legislature shall create no bank or banking institution, or 
corporation with banking privileges in this State, unless its charter, 
with all its provisions, shall be submitted to a vote of the people at a 
general election for State officers, and receive a majority of the votes 
of the qualified electors of this State, cast for and against it. 

4. The Legislative Assembly shall have power to repeal all acts of 
incorporation by them granted. 

5. The property of the inhabitants of this State shall never be used 
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by any incorporated company, without the consent of the 
owner. 

6. Corporations ofa public nature, such as counties, towns, villages, 
and the like, shall not be subject to the foregoing provisions. 

7. The State shall not, directly or indirectly, become a stockholder 
in any bank or other corporation.” 

The remaining articles furnish little to invite comment. The tenth 
relates to Education, and provides for a system of common schools; 
the eleventh provides for the organization of counties and townships; 
the twelfth provides for amendments of the constitution; and the thir- 
teenth contains a schedule for temporary purposes. 

I have said nothing of the salaries provided, some of which are as 
follows: Governor and Judges of the Supreme and District Courts, 
$800; Secretary and Auditor, $500; Treasurer, $300; members of 
= Legislature $2,00 per day for the first sixty days, and $1,00 there- 
alter. 

From the foregoing view, it may be safely predicted that the people 
of Iowa will have no reason to complain of too strong a government. 
Several of the provisions are experiments, of which time only can test 
the wisdom. Where innovation has not been resorted to, I perceive 
a strong resemblance to the constitution of Ohio. 





Seneca County, Ohio, Court of Common Pleas, Nov. Term, 1844. 
Ferpinanp Meyer >v. Sue Suaney et al. 
[Reported by Junaz Bowen. ] 


Where one claims a gift causa mortis, the proof of “the gift must be clear and pos- 
itive; and if that gift be a promissory note, the remedy is at law, not in Chancery. 


Bill in Chancery. The complainant was married to Mary Shan- 
ey in February, 1841, who, in August of the same year, died intes- 
tate and without issue. On the 7th of February, 1840, Mary loaned 
to her brother, Sue Shaney, the sum of $119,83 and took his note 
therefor, payable to herself, or order, in three years from date, with 
interest. During the coverture, Mary retained possession of the note, 
and no right or property over it was asserted by the complainant. 

The bill sets up that in the last illness of Mary, she “of her own 
free will, voluntarily gave and delivered to complainant, without his 
request or solicitation, the promissory note, to. have and enjoy it as 
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the property of complainant, provided she did not recover from her 
then illness.” 

Sue Shaney has answered, and denies the gift from Mary to her 
husband; claims to be entitled to the note as heir of his sister, and by 
way of defence, urges the want of jurisdiction in Chancery over the 
subject matter, insisting that there is adequate remedy at law. No 
administration has been granted on the estate of Mary. 


Cowpry & Wison for Complainant, Wiuttt1ams for Defendant. 


By tue Court. The deposition of Shidinger is the only proof ta- 
ken in the case. He heard Mrs. Meyer say she wanted to know 
whether it was necessary to make a will,—that “Meyer had so much 
trouble with her, she wished to will him her property,” &c. Meyer 
went down street to make inquiry whether a will was necessary, and 
was told it was not. This does not sustain the allegation that the 
wife gave to complainant the note. 

Upon other grounds, however, it is equally clear that this bill must 
be dismissed. ‘The only right which the husband has in the property 
of the note is to collect it as his wife’s administrator. If he would ap- 
ply for letters he could be entitled to obtain them, and in his charac- 
ter of administrator, to sué for and collect the money for the benefit 
of the creditors and heirs of his wife. The brothers and sisters of the 
wife who dies without issue, inherit her estate both personal and real, 
before the husband. Stat. p. p. 287, 288. Swan. S. Ist Ed. 333.— 
By the Statutes of England, and of several of the States of this Union, 
a different rule is established, and hence it is that the cases, in their 
reports on the subject, assert the doctrine to be that the right of ad- 
ministering secured to the husband draws to it the right of property, 
choses in action, &c. of the wife; that the one is incidental of the oth- 
er. Betts v. Kempton, 2 Barn. and Adol. 273; Story on Bills, sec. 93; 
Whitaker v. Whitaker, 6. J. R. 112. But ifthe complainant were en- 
titled to the proceeds of the note, according to the rule of the English 
law, he is not at liberty to prosecute his claim in Chancery. This 
court has no jurisdiction of the cause. He hasa plain remedy, by pro- 
curing the appointment of administrator, and then, if necessary, to in- 
stitute his suit at law. He might, by a decree given for him in this 
proceeding, exclude the creditors of his wife from the payment of 
their debts against her, or, at any rate, render it more difficult than 
the law intended it should be for them to obtain their dues. In all 
the cases referred to in the English books, the husband is required to 
assume the character of trustee, first for the benefit of all creditors of 
his wife, before he can derive any benefit from her estate, and this is 
effected by virtue of his office of administrator. For all of these rea- 
sons, the bill must stand dismissed. 





Circuit Court of New York, before Judge Parker. 


Ames t. BiLoopcgoop. 
[From the New York Tribune. ] 


The owner of a slave may maintain an action, in a non-slaveholding State to recover 
for services performed by such slave. 


Tue plaintiff formerly resided at Mobile, and the defendant is still 
a resident of that city. The present action is to recover $600 and 
interest for three year’s services of a slave belonging to Mr. Ames, 
who had been placed in possession of Mr. Bloodgood, at Mobile. Mr. 
B. is now on a visit to this city, and all the parties including the slave 
in question, but who has been manumitted by Mr. Ames, his former 
owner, were present in court. 

It appeared from the testimony that Mr. A. left Mobile in 1838, 
leaving his partner, Mr. Charles Dellinger, agent to take care of his 
estate, among which was this slave. The slave had been brought up 
as a house servant, and Mr. D. retained him as such in his own family 
for some time, but not being satisfied with him, hired him out. Mr. D. 
left Mobile for the North soon after his partner, the plaintiff, and ap- 
pointed Mr. McCoy, Secretary of the Merchants Insurance Company, 
as his agent. ‘The slave did not suit the parties where he had been, 
and after two or three changes he was at last thrown upon Mr. Mc- 
Coy’s hands, who was very angry with him for losing his place, and 
said that he had a good mind to kill him. Mr. Bloodgood is brother- 
in-law to Mr. Dellinger, He was in the office of Mr. McCoy when 
the slave returned.—Having at that time some stores in progress of 
erection, he offered to take the slave, which was agreed to by Mr. 
McCoy—and the slave, in Mr. Bloodgood, got a new master. He was 
placed under the charge of Mr. Rich, foreman of Mr. B. given a hod, 
and set to carrying bricks and mortar to the upper part of the build- 
ing. Having always been used to work as a house servant, he was 
afraid to ascend the ladder with a load, and refused to do the work. 
He was put into the calaboose, or guard house, by the foreman, tied 
up and ‘padded,’ 

The young man who was a slave, but now free, was placed upon 
the stand as a witness. He is rather a superior looking black man, of 
about middling size and height, and well dressed. He gave a des 
cription of the mode of ‘padding.’ The slave is tied up with both 
hands extended, his clothes being off, and flogged with a ‘pad,’ which 
is an inch board with a large number of holes in it, made by an inch 
augur, and having a handle which is usually taken by the person pun- 
ishing in both hands. The name of the young man is Jacob Thomas. 
He stated that he was padded by Mr. Rich in person, and so much 
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injured that he was sick for ten days. Mr. Bloodgood was away at 
Pensacola, or some other watering place, at the time, and was not 
aware of the punishment. He afterwards told Jacob that if he be- 
haved himself he would set him at the trowel. He was then put to 
nailing on laths, and subsequently to work as a mason. After being 
sixteen months with Mr, B. he permitted him to find work for himself 
and to keep all he could make over $24 per month, which sum he was 
to give Mr. 5b. He procured work on board a steamboat, and for 
some months paid from §19 to $24 per month. Mr. Bloodgood re- 
fused to pay Mr. Ames for the sixteen months Jacob was in his em- 
ployment, and suit is brought to recover $600 and interest. 

After the testimony for plaintiff had been given, the counsel for de- 
fendant moved fora nonsuit on the ground, Ist, that it is averred in 
the declaration that the action is for services performed by a slave; 
2d, it is a relation not known or recognized, in this view, by our laws 


- —it rests upon positive statute, and such statute must be shown by the 


party that claims under it; 3d, if shown to have been rendered at and 
recognized by the laws of the place of contract, our laws cannot be 
set in motion to enforce the contract, as it is contrary to the policy of 
our laws, to the laws of Nature and the laws of God. 

Judge Parker said the position might be a good one before a high- 
er court, but he himself could not entertain the nonsuit—and it was 
denied. 

A commission had been sent to Mobile, and testimony of Messrs. 
McCoy, Rich and others taken, which was read in court, and tended 
to the idea that the slave was lazy, sulky, quarrelsome, &c., and not 
worth more ifso much as his board and clothes. It was also contend- 
ed that a deduction should be made for time lost in the slave being 
sick, &c. The counsel for defendant contended that the sums paid 
by the slave to Mr. Bloodgood while working for himself, amounting 
to about $300, is all that should be allowed. 

The counsel for plaintiff urged that the value of the slave was shown 
by his having received $24 a month, both before and after he left 
Mr. B. As to the imputation on his character by the Mobile witness- 
es, that is also disproved by the confidence reposed in him by his for- 
mer owner and master.—As to his sickness, that was occasioned by 
the fault of defendant’s foreman, and on the defendant should fall the 
loss. 1t was shown that the slave was worth in Mobile from $800 to 
tn He is now a servant in the family of the son-in-law of 

laintiff. 
: The court charged that however we might regret the principles of 
Slavery, it has nothing to do with the merits of this case, which is a 
mere action of assumpsit on an account, and the testimony in relation 
to the punishment was only allowed with a view to show whether the 
illness of the man had been caused by the agent of defendant or oth- 
erwise. The only question for the jury to decide is whether the ser- 
vices rendered were worth what is charged for them. If so, they will 
find for the plaintiff, deducting the sum laid out for the slave in cloth- 
ing, &c. 

Verdict for plaintiff, $579 damages, and 6 cents costs. 
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Trade-marks—Injunction against pirating them. The following im- 
portant decision by Jupax Srory, is reported in the Boston Daily Ad- 
vertiser:—Ep. 

Circuit Court of the United States—John Taylor and others v. Daniel 
Carpenter. This case presented a point of some novelty in this coun- 
try, and of much importance to manufacturers and mechanics. It was 
a Bill in Equity by the complainants, who are manufacturers of spool 
cotton thread, well known by the name of “Taylor’s Persian Thread.” 
Their establishment is in Leicester. England. The defendant is a 
manufacturer of thread, residing in Foxborough, Massachusetts. The 
complainants charged that the defendant had imitated and counterfeit- 
ed their names and trade-marks so accurately that none but the most 
experienced could distinguish the genuine from the spurious, 
without unwinding the thread, when the laftér was found inferior in 
quality and quantity to the former; and that the defendant had even 
imitated the envelopes in which the complainants thread was packed 
for sale, some of which bore in raised letters the following inscription: 
“The Persian Thread made by J. & W. Taylor is labelled on the top 
of each spool, Taylor’s Persian Thread, and on the botlom, J. & W. 
Taylor, Leicester; the above is for the protection of buyers against pi- 
ratical articles of inferior quality, fraudulently labelled with the name 
of Taylor.” The complainants thread is wound on spools of different 
colors, (red and black) according to the number of yards, which num- 
ber is marked on each spool, and they charged that the defendant had 
imitated and sold, personally or by his agent, one Francis D. Ellis, of 
Boston, large quantities of each kind of spools, by means of which the 
complainants had lost the profits on said sales and had been greatly 
injured in the reputation of their manufacture by the inferiority of the 
spurious article. ‘The complainanis prayed for an injunction against 
the defendant, &c. 

The answer of the defendant admitted that he had imitated the 
complainants manufacture, so far as related to the black spools and 
the stamped envelopes, but denied having imitated the red spools or 
the other envelopes described in the Bill of complainants; he admitted 
that the complainants threads had a good repuiation; he alleged that 
he had never sold any of his thread as genuine Taylor’s thread, nor 
without informing purchasers that they were of his manufacture; 
that his threads were equal in quantity and quality to that 
of the complainants; that other persons besides him had imi- 
tated Taylor’s Persian Thread; and that the complainants are 
aliens, and that the defendant is not accountable to them or to any 
foreign manufacturer or trader. ‘The complainants filed a Replication, 
and both parties proceeded to take the necessary testimony. 

The complainants filed sundry depositions of B. Warburton of N. 
York, (their general agent) James Read of Boston, who had been for 
many years their agent in this city, and of two persons who had pur- 
chased of Ellis the spurious for the genuine Taylor’s Persian Thread 
on red as well as black spools, without notice of the fact that it was 
not genuine. The defendant took several depositions but did not file 
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them. The complainants counsel gave notice to the defendant’s 
counsel that they should set down the cause for hearing at the Qcto- 
ber term, at which time the latter withdrew their appearance for the 
defendant; his answer was not withdrawn. An argument in writing 
on the several points of law and fact set up by the defendant in his 
answer, was submitted to the Court by the counsel for the complain- 
ants and on Thursday last, (7th Nov.) Srory, J. granted to the com- 
plainants a perpetual injunction against the defendant with costs of 
suit. 


Insanity—Campbell, the Poet’s son.—The correspondent of the Bos- 
ton Atlas gives the following interesting account of this case of insan- 
ity:—Ep. 

The late Thomas Campbell, the poet, had a son, who, as I have 
mentioned in a previous letter, was considered of unsound mind by his 
father and friends) Mr. Campbell sent his son, Thomas Telford 
Campbell, to Dr. Allen’s Asylum, High Beach, Essex, some fourteen 
years ago, since which period he has been in that establishment, al- 
though he has had full liberty to go out and return whenever he wish- 
ed. Dr. Allen deemed his case a mild one, and considered that only 
a little moral restraint was necessary, such as denying him all sorts of 
alcoholic drink, as Mr. Campbell had often indulged toexcess. Young 
Campbell was accustomed to walk a great distance every day, often 
averaging thirty to forty miles, and during his residence at the Asy- 
lum it is computed that he has travelled not less than eighty thousand 
miles. He was perfectly harmless, but he had several singular delu- 
sions, A commission of lunacy was recently opened at the ship Inn, 
Waltham Abbey, to enquire as to the state of mind of Mr. Campbell, 
who has now arrived at the age of forty. The case, it is stated, exci- 
ted the greatest interest. Mr. Moxon appeared as counsel. The 
commission was taken out at the instance of the trustces under the 
will of a relative, from which Mr. Campbell derives an annuity. The 
inquiry was rendered necessary by the demise of his father, Mr. 
Campbell was permitted to be present during the inquiry, and he paid 
the greatest attention to the proceedings. He has a muscular frame, 
and is five fect five inches in height. 

Mr. Moxon having detailed the delusions and general conduct of 
Mr. Campbell, expressed a hope that whatever present appearances 
of sanity Mr. Campbell might show, the jury would not, after hearing 
the evidence, consider that his late lamented father had placed his son 
unnecessarily under restraint. Several witnesses were then called, 
and among them Dr. Allen, who stated that he had been twenty-five 

ears conducting High Beach Asylum, and had had great experience 
in cases of lunacy, and it was his opinion that although Mr. Campbell 
was perfectly harmless and very shrewd, yet that he labored under 
certain delusions, and was decidedly of unsound mind. Mr. Johnston, 
surgeon of London, was also of the same opinion. Mr. Carey, a sur- 
geon of Woodford, agreed in the same opinion. Mr. Campbell then 
put several questions to the witnesses, and occasionally made some 
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very pertinent remarks, observing that the witnesses had given their 
evidence fairly, but that they were wrong in their conclusions; and he 
explained to the jury such parts of the evidence as he seemed to think 
bore against him. He thought he offended his father because he did 
not think enough of himself. His father wished him to go more into 
society, which he was not disposed to do. He said that he had not 
been particularly well educated. He was sent to school in France 
but ran away from it. He said that the fact of a man being locked 
up in a mad-house for some years, would lead people to suppose that 
he was insane. Of the annoyances to which persons were subjected 
in such establishments, no one could form any idea who had not resi- 
ded in them; no one could imagine the effects of a constant associa- 
tion with insane persons. Whatever decision the jury might arrive 
at, he was himself satisfied that he was perfectly sane. : 

Mr. Campbell is represented to have conducted himself with the 
greatest urbanity, coolness and composure; indeed it is stated that no 
one could have supposed that he had been an inmate of a lunatic asy- 
lum, or that his intellect had been impaired. The evidence of Dr. 
Allen was evidently looked upon by the jury as having been given 
from interested motives, as in case Mr. Campbell was released from 
his sad abode, where he had been incarcerated fourteen years, the 
Doctor would lose a considerable sum by it. After a brief consulta- 
tion the jury retired, and after an hour’s absence returned into Court. 
The foreman announced, that although he and another juror objected 
to give a verdict at variance with the medical testimony, yet that four- 
teen jurors out of the sixteen were of opinion that Mr. Campbell was 
of sound mind. A verdict was rendered accordingly, and it caused 
an extraordinary sensation in the room. Mr. Campbell immediately 
left the Ship Inn for Dr. Allen’s asylum for the purpose of procuring 
his baggage. He afterwards engaged lodgings at a house near Wood- 
ford, where he now resides in elegantly furnished apartments. 


Jurors—Spirituous Liquors—Motion to set aside a Verdict.—In pur- 
suance of a previous notice, Mr. Jordan moved the Court to set aside 
the verdict in the case of Wm. Davis, late Prison Keeper, convicted 
of a felony in aiding Alexander Hoag to escape from prison. Mr. 
Jordan read two atlidavits, showing that the jury were taken by the 
officers, in accordance with the direction of the Court in the evening, 
to the public house of Malachi Fallon, No. 72 Elm street, to partake 
of food after a very long abstinence, with special instructions from the 
Court to suffer no spirituous or vinous liquors to be given to any of the 
jury. From the affidavits, it appeared that, at the request of some of 
the jurors, a decanter nearly full of brandy was sent by the bar-keep- 
er into the jury room, and that the greater part was drank by the jury. 
The District Attorney read two afhidavits Been two of the jurors, who 


depose that, at the request of some of the jurors a decanter of brandy 
was brought into the room with the dinner by the bar-keeper, of which 
eight of the jurors partook; and that the two last deposing jurors and 
two others, did not partake; that more than half the brandy was 
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drunk, but that no juror appeared to be in the least affected by the small 
quantity of liquor drunk; that none of the jurors spoke to any person 
during dinner, or before or after, except to the officers who had them 
in charge, and then within the limits of the oath they had taken. Mr. 
Jordan enforced his application to set aside the verdict by appropriate 
remarks, and cited authorities in support of his motion. He was re- 
plied to by the District Attorney, who contended that there were no 
facts or reasons adduced whatever why the verdict should be set 
aside, as the jurors were highly respectable and sober men, were not 
at all influenced by the liquor drunk, and that no other irregularity 
whatever had occurred. He also cited authorities in answer to those 
read by Mr. Jordan, ofa more modern date, and showing that the ca- 
ses cited by Mr. Jordan had been reviewed by subsequent Courts in 
this country and in England, and that the law on this subject had 
been completely changed. He contended, therefore, that there was 
no cause shown that the verdict should be set aside. Mr. Jordan re- 
joined, and indulged in sundry other arguments to show the inconsist- 
ent decisions of our Supreme Court, and that the Court were bound 
to set the verdict aside, and grant a new trial to Davis, The Re- 
corder, after stating the facts and the law as understood by the Court 
on the subject, stated that a majority of the Court had come to the 
determination to deny the motion to set aside the verdict, and would 
suspend the sentence until the case could be carried to the Supreme 
Court for their adjudication.—[N. Y. Tribune.] 


ecial Legislation.—On this subject I take great pleasure in quo- 
ting the following paragraph from the Message of Governor Thomas 
W. Bartley to the Ohio Legislature, delivered Dec. 3, 1844:—-Ep. 
“Jt is apparent that special and local legislation in this State has 
been indulged until it has truly become an evil. Within the last six 
years, two thousand and fifty-nine acts have been passed, of which 
seventeen hundred and forty-six are special statutes, and three hun- 
dred and thirteen fall under the denomination of general laws. That 
there are cases involving private and local interests, which deserve 
and should receive the attention of the Legislature, no one doubts, but 
the chief part of the time and expenditure assigned to legislation, 
cannot be properly consumed in the enactment of special statutes.— 
Laws should be general and just, and like the air and light of heaven, 
extend their salutary and benign influence equally alike to all. Spe- 
cial exemptions, special privileges, and local advantages produce in- 
justice and oppression, and are always more or less fraught with dan- 
ger. In acts for local and private purposes, the Legislature is very 
liable to be misled by misrepresentations and the importunities of in- 
dividuals. It is believed that general regulations, which would super- 
cede the necessity of the chief part of our special legislation, could be 
adopted upon terms and conditions fixed in a general law, and afford 
all the just and rightful advantages and protection which can be de- 
manded.” 
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ax Titles.—In December, 1843, numerous sales took place 
throughout the State of Ohio, of lands forfeited, for the non-payment 
of taxes. In Hamilton county the sales were continued by adjourn- 
ment from day to day for many successive days, and large sums were 
invested by speculators in the purchase of these forfeited lands. At 
the October Term of the Superior Court of Cincinnati, 1844, several 
ejectment suits were for trial to recover possession under the Auditor’s 
deed. It so happened, that these suits were all for purchases made 
after the day fixed by the statute for the sale of these lands. And 
the court held that the Auditor had no authority to adjourn the sales 
from day to day, and that consequently all sales made after the day 
fixed were void. The validity of the sales made on the fixed day still 
remains to be determined.—Eb. 


Conditional Marriage—Divorce.—Before the vice-Chancellor of 
New York. In the case of Robertson v. Cowdrey, the following singu- 
lar facts appeared.—The complainant is daughter of Mr. David H. 
Robertson, merchant, of this city, about 16 years of age, and the de- 
fendant a young man, in respectable standing, 23 years of age. He 
frequently visited her at the house of her father, 108 Second Avenue, 
and they became attached to each other. Her parents (witha view, 
it was said, of withdrawing their daughter from the attentions of de- 
fendant) were about sending her on a visit to some friends in New- 
Bedford, thence to see some friends in the Island of Cuba. The de- 
fendant, it was said, dreading that her absence might lose her to him, 
prevailed upon her one forenoon to accompany him to the residence 
of Rev. Mr. Hutton,a Presbyterian minister, and be married, the un- 
derstanding between them being that the marriage was not to be con- 
sidered legal or binding, but merely to render their engagement to 
each other still stronger. They were so married, a younger brother 
of Mr. Cowdrey and a friend of Mr. C. named Wilson only being pre- 
sent. The defendant met her in the street the morning of the cere- 
mony, nearly opposite Niblo’s, and they went to Mr. Hutton’sin a 
carriage. While going, it is stated, Mr. C. asserted that the ceremo- 
ny should be mere form; also that they were not to consider them- 
selves man and wife for two years, and then not till their parents’ con- 
sent had been obtained and the marriage ceremony to be performed 
over. On leaving the house of the minister, the complainant went 
home to her father’s house. The marriage never was consummated. 
The complainant, a day or two afterwarcs. insisted that her parents 
should be informed of their imprudence, wich was done. Finally, 
Opposition sprang up, and the defendant then claimed that she was 
his bride, and bound to him by the solemn ties of wedlock. Sheo 
posed the idea, and in excuse for the precipitate course she had pur- 
sued, declared he was the first man who had ever addressed her in 
the language of love, and she thought she could confide in what he 
said, that the ceremony was not to be legal or binding. This was in 
March, 1843. Miss R. at the time being but 15} years of age, though 
womanly and prepossessing in person. Divorce was applied for, and 
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it is said her affection has turned to the reverse.—Divorce granted. 
[ Tribune.) 


Marriage— What constitutes a valid onee—The following is from the 
Tuscaloosa Monitor:-— 

“The opinion of the Supreme Court of Alabama settles an import- 
ant principal in relation to the validity of the forms without the legal 
sanction of marriage. The question presented by the record was, 
whether such a conspiracy had been proved as was punishable by 
law. Several persons combined to accomplish a wicked purpose. 
They forged a marriage license, showed it to the young lady and her 
parents as evidence of the good faith of the suiter; and one of his as- 
sociates falsely represented himself to be a justice of the peace author- 
ized to perform the rites of matrimony; whereupon consent was yield- 
ed, and the usual ceremony was repeated by the pretended magis- 
trate. Afterwards the cheat was detected, and the parties to it were 
indicted for a conspiracye—The only one found was tried and con- 
victed in the circuit court of Butler. On points reserved as novel and 
difficult, the Supreme Court has just delivered an opinion affirming the 
judgment below, and indicating, by the numerous authorities cited, 
that marriage, being a civil contract, is valid where the parties united 
declare their intention to be husband and wife in a formal manner, in 
the presence of witnesses, even though no marriage license has been 
obtained, nor the usual ceremony administered by an authorized per- 


son.” 


Apprentice—Medical Attendance—White v. Vandervoort in the Supe- 
Fs of New York.—Action brought to recover for medical at- 
tendance on a boy who was an indented apprentice to Mr. Vander- 
voort. The boy, by leave of his master, had gone on a visit to his 
mother, a widow woman, and was taken sick while at home, and the 
physician sent for.—The master was apprised of it. After the boy 
returned, the physician sent a bill to the master for medical attend- 
ance, but the latter refused payment, principally on the ground that 
the indenture stipulates that the boy besides his board is to have $20 
a year for clothes, &c., and that such comprehends all for which the 
master is liable. Such is not the case. The master is bound to take 
care of the boy, and when he is sick provide a physician, &c.—Judg- 
ment for plaintiff affirmed.—[ Tribune. ] 


